
 

dec i s i ons concern i ng whe ther . and when c l ass members shou l d re turn

home . . . .

d .  When a dec i s i on i s made tha t a c l ass member shou ld

no t re turn home , DHR sha l l seek a t i me l y d i spos i t i ona l hear i ng

pursuan t . to A l abama Code - S12-15-6-2 (c ) - - (1975) . 45

e .  When the goa l i s tha t the c l ass member no t re turn

home , the " sys t em o f care " sha l l v i gorous l y seek a permanen t

l i v i ng s i tua t i on for the c l ass member .

. L51  The " sys t em o f care " sha l l promo t e s t ab i l i t y i n c l ass

members ' l i v i ng s i tua t i ons .

a .  The " sys t em o f care " sha l l be des i gned to m i n i m i ze

mu l t i p l e p l acemen t s . The " sys t em o f care " sha l l be based on the

ph i l osophy tha t the d i srup t i on o f a p l acemen t i s a f a i l ure o f the

sys t em , no t a f a i l ure o f the c l ass member .

b .  Ind i v i dua l i zed serv i ce p l ans sha l l i den t i f y whe the r

a c l ass member i s a t r i sk o f exper i enc i ng a p l acemen t d i srup t i on

and , i f so , w i l l i den t i f y the s t eps to be t aken to m i n i m i ze or

e l i m i na t e the r i sk .

c .  Appropr i a t e t ra i n i ng w i l l be requ i red for , and

appropr i a t e suppor t i ve serv i ces w i l l be prov i ded to , fos t er

paren t s and s t a f f o f res i den t i a l f ac i l i t i es i n order to m i n i m i ze

p l acemen t d i srup t i ons . In the case o f fos t er paren t s , the

serv i ces sha l l i nc l ude i n t ens i ve home -based serv i ces and resp i t e

care .

d .  The " sys t em o f care " sha l l forb i d summary

4$ a f t . a l so 42 U . S . C . S675(5) (C) .
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d i scharges f rom p l acemen t s . DHR sha l l promu l ga t e a po l i cy ,

accep t ab l e to bo th par t i es , tha t descr i bes s t eps tha t mus t be

t aken pr i or to a c l ass member ' s d i scharge f rom a p l acemen t . The

po l i cy may perm i t i n excep t i ona l c i rcums t ances the p l acemen t o f a

c l ass member i n a t ç j nppay , . . . eme . rgency se t t i ng . . w i thou t . pr i or

no t i ce to D i m.

e .  The " sys t em o f care " w i l l avo i d t emporary , i n t er i m

p l acemen t s . . C l ass members sha l l be p l aced i n se t t i ngs tha t

cou l d reasonab l y be expec t ed to de l i ver . l ong t erm care i f

necessary . 4 ' To th i s end , DHR w i l l no t , p l ace~ c l ass members. in

she l t ers un l ess ( i ) the fu l l ar ray o f serv i ces the c l ass member

needs can be prov i ded the c l ass member wh i l e res i d i ng i n the

she l t er and ( i i ) i t i s l i ke l y tha t the c l ass member ' s s t ay i n

fos t er care w i l l no t ext end beyond h i s / her s t ay i n the she l t er .

f .  The " sys t em o f care " w i l l v i gorous l y seek to ensure

tha t l aw en forcemen t o f f i cers , j uven i l e cour t personne l , and

o thers do no t remove c l ass members f rom the i r home and p l ace them

i n fos t er care or DHR cus tody w i thou t f i rs t no t i f y i ng the " sys t em

o f care " and prov i d i ng the sys t em an oppor tun i t y to i n t ervene to

preven t the remova l or p l acemen t .

52 .  The " sys t em o f care " sha l l . ensure tha t the serv i ces

i den t i f i ed i n i nd i v i dua l i zed serv i ce p l ans are accessed and

" Th i s " pr i nc i p l e " i s no t mean t to proh i b i t resp i t e care .

' I t has no t been dec i ded whe ther i t i s appropr i a t e to make
an excep t i on to th i s s t andard tha t wou l d perm i t DHR to make an
i n i t i a l p l acemen t i n an " emergency " or " shor t - t en " fos t er home

when i t i s no t known whe ther the ch i l d w i l l need l ong t ern fos t er
care . Th i s i ssue sha l l be reso l ved i n the Imp l emen t a t i on P l an .
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de l i vered , i n a , coord i na t ed and therapeu t i c manner .

53 .  Serv i ces sha l l be prov i ded by compe t en t . . s t a f f who are

adequa t e l y . , t ra i ned and superv i sed and who have appropr i a t e

case l oads . Thecompe t ence o f s t a f f , s t a f f ' s t ra i n i ng and

superv i s i on , and-s t a f f - ' s case l oads-sha l l be - -deemed adequa t e when

the " sys t em o f care " i s ab l e to comp l y w i th the s t andards se t

for th i n th i s decree .

54 .  Serv i ces prov i ded c l ass members and the i r f am i l i es

sha l l . . mee t re l evan t pro f ess i ona l s t andards i n the f i e l ds o f ch i l d

we l f are , * . soc i a l work , and men t a l hea l th .

: 55" . .  The " sys t em o f care " sha l l requ i re tha t any behav i or

mod i f i ca t i on program emp l oyed i n the t rea tmen t or managemen t o f a

c l ass member be i nd i v i dua l i zed and mee t genera l l y accep t ed

pro f ess i ona l s t andards , i nc l ud i ng tha t :

a .  The program re l y pr i mar i l y on rewards i ns t ead of

pun i shmen t s ;

b . The program be based on a care fu l assessmen t o f the

an t eceden t s o f the behav i or tha t the program i s des i gned to

change ; and

c .  The program be cons i s t en t l y i mp l emen t ed throughout

. 1  the day , i nc l ud i ng i n schoo l , " res i den t ' i a l , and l e i sure ac t i v i ty

se t t i ngs .

56 . The " sys t em o f care " sha l l t ake an ac t i ve ro l e in

" I t i s recogn i zed tha t de f endan t canno t assure tha t a l oca l
educa t i on agency w i l l cons i s t en t l y i mp l emen t the behav i or
mod i f i ca t i on p l an . De f endan t ' s ob l i ga t i on i s to seek to assure
tha t the l oca l agency w i l l do so .

, ,
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seek i ng to ensure tha t l oca l educa t i on agenc i es49 . and the A l abama

Depar tmen t o f Educa t i on ( i ) recogn i ze c l ass members ' educa t i ona l

r i gh t s and ( i i ) prov i de c l ass members w i th educa t i ona l serv i ces

i n accord w i th those r i gh t s . Among o ther th i ngs , the " sys t em of

care " sha l l advoca t e , for .  who . are sub j ec t ed . to

i nappropr i a t e and / or i l l ega l d i sc i p l i nary measures . .

a .  DHR s t a f f , fos t er paren t s , and s t a f f o f res i den t i a l

programs sha l l rece i ve t ra i n i ng . concern i ng :

( i ) .  C l ass members ' educa t i ona l r i gh t s , and needs ,

i nc l ud i ng the i r r i gh t to spec i a l educa t i on ; and

( i i ) .  The r i gh t s o f c l ass members under the IDEA

and sec t i on 504 o f the Rehab i l i t a t i on Ac t " w i th respec t to

schoo l d i sc i p l i ne , i nc l ud i ng expu l s i on , suspens i on , and the use

o f corpora l pun i shmen t .

b .  Ind i v i dua l i zed serv i ce p l ans sha l l i ncorpora t e

i n forma t i on abou t c l ass members ' educa t i ona l needs and i den t i fy

how these needs w i l l be me t through the prov i s i on o f spec i f i c

serv i ces .

c .  Be fore a c l ass member i s p l aced , " cons i dera t i on

mus t be g i ven to :

( i ) .  Whe ther the c l ass member ' s educa t i ona l needs

can be me t i n the proposed p l acemen t ; and

49  See 42 U. S . C . §1401(a ) (8) .
° 29 U . S . C . 5794 .

51  I t may be necessary to crea t e l i m i t ed excep t i ons to th i s
ru l e .  The ma t t er o f whe ther such excep t i ons shou l d be deve l oped
sha l l be addressed i n the Imp l emen t a t i on P l an .
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( i i ) - I f no t , wha t s t eps sha l l be t aken to ensure

tha t the c l ass member w i l l rece i ve appropr i a t e educa t i ona l

serv i ces wh i l e i n the p l acemen t .

d .  The " sys t em o f care " w i l l t ake s t eps to ensure that

sur roga t e paren t s -are appo i n t ed for c l ass members as requ i red by

20 U. S . C . §1415(b) (1) (B) and 34 C. F . R . §500 . 514 .

e .  Appropr i a t e represen t a t i ves o f the " sys t em o f care "

sha l l reques t to a t t end IEP mee t i ngs 52 and to par t i c i pa t e in

- . : : .  o the t s t th i l ar e f for ts to p l an appropr i a t e educa t i ona l serv i ces

for c l ass members en t i t l ed to rece i ve spec i a l educa t i on .

f .  Appropr i a t e represen t a t i ves o f the " sys t em o f care "

sha l l reques t to a t t end I FSP3 mee t i ngs and to par t i c i pa t e in

o ther s i m i l ar e f for ts to p l an appropr i a t e ear l y i n t erven t i on

serv i ces for c l ass members en t i t l ed to rece i ve serv i ces unde r

Par t H o f the IDEA .

g .  The " sys t em o f care " sha l l seek to ensure that

c l ass members ' IEP ' s are cons i s t en t w i th c l ass members '

i nd i v i dua l i zed serv i ce p l ans.

h .  DHR sha l l comp l y w i th a l l re l evan t requ i remen t s of

the IDEA i n those c i rcums t ances i n wh i ch i t ac t s as a " pub l i c
-  

agency " w i th i n the mean i ng o f the IDEA .M

57 .  The " sys t em o f care " sha l l promo t e smoo th t rans i t i ons

for c l ass members to adu l t serv i ce sys t ems and / or i ndependen t

52 See 42 U. S . C . §1414(a ) (5) ; 34 C. F . R . §S300 . 343 & 300. 344 .

g 42 U . S . C . §1477 ; 34 C. F . R . §S303 . 340 & 303. 342-3 .

g 34 C. F . R . §S300 . 2 & 300. 11
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l i v i ng when c l ass members " age ou t " o f the sys t em . The

i nd i v i dua l i zed serv i ce p l ans o f c l ass members . who are expec t ed to

" age ou t " o f the sys t em sha l l prov i de for such t rans i t i ons .

58 .  The " sys t em o f care " sha l l accord c l ass members the

fo l l ow i ng r i gh t s . : . . . the r i gh t o f access to counse l . and . the cour ts ,

the r i gh t o f access to f am i l y members , the r i gh t to be f reeo f

excess i ve med i ca t i on , and the r i gh t to be f ree f rom unnecessary

sec l us i on and . res t ra i n t . DHR . sha l l . . proxnu l ga t e ,po l i c i es ,

accep t ab l e to bo th par t i es , descr i b i ng and pro t ec t i ng these

r i gh t s . The po l i c i es sha l l prov i de tha t :

 

. .

a .  C l ass members sha l l be perm i t t ed to f ree l y

commun i ca t e by t e l ephone or ma i l w i th ( i ) l ega l counse l o f the

c l ass member ' s choos i ng , i nc l ud i ng the c l ass member ' s guard i an ad

l i t em , and ( i i ) organ i za t i ons tha t prov i de l ega l serv i ces .

b .  C l ass members sha l l be perm i t t ed to f ree l y

commun i ca t e by t e l ephone or ma i l w i th ( i ) the c l ass member ' s

paren t s and f am i l y members and ( i i ) adu l t f r i ends o f the c l ass

member i nc l ud i ng former fos t er paren t s . Th i s r i gh t may be

res t r i c t ed on l y pursuan t to procedures and i n c i rcums t ances

spec i f i ca l l y i den t i f i ed i n wr i t t en po l i cy .

c .  C l ass members re t a i n the r i gh t to commun i ca t e and

v i s i t w i th the i r paren t s and f am i l y even when the c l ass member i s

i n the permanen t cus tody o f DHR ( i . e . , paren t a l r i gh t s have been

t erm i na t ed) . When the c l ass member i s i n permanen t cus tody , the

ma t t er o f h i s / her commun i ca t i on w i th paren t s and f am i l y members

sha l l be addressed i n the c l ass member ' s i nd i v i dua l i zed serv i ce
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p l an . . Such commun i ca t i on may be res t r i c t ed when i t wou l d

underm i ne or de f ea t a t t a i nmen t o f the goa l or ob j ec t i ves

i den t i f i ed . in the p l an .

59 .  C l ass members , paren t s and fos t er paren t s sha l l be made

aware , i n an e f f ec t i ve manner , o f ' the " ava i l ab i l i t y o f advocacy

serv i ces to ass i s t them i n pro t ec t i ng-and advanc i ng the i r r i gh ts

and en t i t l emen t s .

"  60 . C l ass members sha l l be prov i ded e f f ec t i ve ass i s t ance

and suppor t i n app l y i ng for 551 bene f i t s . (Where i t i s necessary

tha t the c l ass member ' s paren t s app l y for bene f i t s , such

ass i s t ance and suppor t sha l l be prov i ded to the paren t s . )

61 .  C l ass members sha l l be enro l l ed , i f e l i g i b l e , i n the

EPSDT program and sha l l rece i ve comprehens i ve screens tha t mee t

the requ i remen t s o f f edera l l aw35 and are prov i ded accord i ng to a

pro f ess i ona l l y accep t ab l e schedu l e .

62 .  The " sys t em o f care " sha l l promo t e ear l y i den t i f i ca t i on

and t i me l y i n t erven t i on i n order to enhance the l i ke l i hood of

pos i t i ve ou t comes .

63 ;  The " sys t em o f care " w i l l i den t i f y , assess , and

d i ssem i na t e s t a t e-o f - the -ar t me thods , s t ra t eg i es , and ma t er i a l s

for serv i ng c l ass members and the i r f am i l i es .

IX .  Imp l emen t a t i on

64 .  The par t i es sha l l en t er i n to an Agreemen t Regard i ng

Imp l emen t a t i on , the t erms o f wh i ch sha l l be i ncorpora t ed here i n

by re f erence and sha l l be en forceab l e by the Cour t .

42 U. S . C . §1396d( r ) ( l ) ; 34 C. F . R . §S441 . 56(b) & 441. 58 .
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65 .  The Agreemen t Regard i ng Imp l emen t a t i on sha l l requ i re

the deve l opmen t , o f an Imp l emen t a t i on P l an ( i . e . , a . p l an o f

opera t i ons , w i th spec i f i c goa l s and t i me t ab l es , for i mp l emen t i ng

the requ i remen t s o f th i s decree ) , wh i ch sha l l be presen t ed to the

Cour t , by Oc tober -1 ' 1992- , for - the Cour t ' s approva l )

66 .  The Imp l emen t a t i on . P l an sha l l assure comp l i ance w i th

th i s decree by Oc tober 1 , 1999 .

67 .  The Imp l emen t a t i on P l an sha l l mee t any and a l l spec i f i c

requ i remen t s con t a i ned i n the Agreemen t Regard i ng Imp l emen t a t i on .

68 .  The Imp l emen t a t i on P l an w i l l spec i f i ca l l y descr i be the

du t i es o f the mon i tor dur i ng the per i od tha t the P l an i s be i ng

i mp l emen t ed and the means by wh i ch the mon i tor w i l l fu l f i l l those

du t i es .

69 .  De f endan t sha l l ensure tha t :

a .  By Oc tober 1 , 1991 , DHR promu l ga t es and i mp l emen ts

the po l i c i es requ i red by paragraphs 58 and 72 .

b .  By Oc tober 1 , 1992 , DHR promu l ga t es and i mp l emen ts

the po l i c i es requ i red by paragraphs 30 , 44 , and 45(d) .

c .  The de f i n i t i ons requ i red by paragraphs 7(a ) and

7(c ) and the po l i c i es requ i red by paragraphs 48(b) . , 49 , and 51

are promu l ga t ed and i mp l emen t ed i n accordance w i th the

Imp l emen t a t i on P l an .

70 .  I f necessary to ' address s t a f f i ng needs i den t i f i ed i n

$6  In the par t i es ' v i ew , the an t i c i pa t ed i ncrease o f $3 .5
m i l l i on i n the budge t o f the D i v i s i on o f Fam i l y and Ch i l dren ' s
Serv i ces for F ' ! 1992 shou l d be su f f i c i en t to f i nance the crea t i on
o f the Imp l emen t a t i on P l an .
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the Imp l emen t a t i on P l an ar i d / or to acqu i re s t a f f needed to assure

comp l i ance , de f endan t may mod i f y s t a t e governmen t adm i n i s t ra t i ve

requ i remen t s ; espec i a l l y those i mposed by the personne l sys t em .

When he de t erm i nes tha t i t i s necessary to exerc i se h i s au thor i t y '

under th i s paragraph , de f endan t sha l l g i ve pr i or no t i ce to the

S t a t e Personne l D i rec tor as soon as prac t i cab l e , * so as to g i ve

the S t a t e Personne l D i rec tor the oppor tun i t y to obv i a t e the

' necess i ty for de f endan t ' s ac t i on .

-  -  
71 . Dur i ng each budge t cyc l e ; de f endan t sha l l prepare and

subm i t to the Leg i s l a ture a needs-based budge t des i gned to assure

comp l i ance w i th th i s decree and the Imp l emen t a t i on P l an . In

add i t i on , de f endan t sha l l prepare and subm i t to the Leg i s l a tur e

for i t s approva l such l eg i s l a t i on as i s needed to assure

comp l i ance w i th th i s decree and the Imp l emen t a t i on P l an .

X.  P l a i n t i f f s Counse l s R i gh t o f Access

72 .  P l a i n t i f f s ' counse l and the i r agen t s sha l l have

reasonab l e access to : c l ass members ; p l acemen t s i n wh i ch c l ass

members res i de 57 ; the s t a f f o f such p l acemen t s ; case records

concern i ng c l ass members and the i r f am i l i es ; and DHR s t a t e-o f f i ce

and coun t y -o f f i ce s t a f f . " DHR sha l l promu l ga t e a po l i cy ,

57 Such p l acemen t s i nc l ude fos t er homes , therapeu t i c fos t er
homes , sma l l group homes , group homes , ch i l d care i ns t i tu t i ons ,
i ns t i tu t i ons , and p l acemen t s l i censed or cer t i f i ed by DM11 / MR and / or

DYS.

'  P l a i n t i f f s ' counse l has represen t ed tha t i t i s no t the i r
i n t en t i on to exerc i se the i r access i n a way tha t i s unreasonab l e or

over l y i n t rus i ve or to make unreasonab l e reques ts for i n forma t i on .
I f . de f endan t be l i eves tha t p l a i n t i f f s ' counse l are exerc i s i ng the i r
access r i gh t s i n an unreasonab l e or over l y . . i n t rus i ve , f ash i on ,
de f endan t may ra i se the i ssue w i th the Cour t .
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accep t ab l e to bo th par t i es , prov i d i ng for such access . The

"po l i cy sha l l prov i de p l a i n t i f f s ' counse l a t l eas t the same access

tha t p l a i n t i f f s ' counse l en j oyed pursuan t to the Cour t ' s orders .

o f Apr i l 26 , 1990 , regard i ng access to c l ass members and to D i f f i

emp l oyees and s t a f f -and o f Oc tober 19 , -1990 , -concern i ng access to

D } coun t y o f f i ces . .

73 .  P l a i n t i f f s ' counse l sha l l have access to i n forma t i on

and documen t s ob t a i ned , comp i l ed , or genera t ed by :

a . -Consu l t an t s u t i l i zed to . ass i s t i n the : deve l opmen t

o f the Imp l emen t a t i on P l an ;

b .  The qua l i t y , assurance program requ i red by the

Imp l emen t a t i on P l an ; or

c .  The mon i tor .

74 .  The Pro t ec t i ve Order Regard i ng Con f i den t i a l i t y , en t ered

June 13 , 1989 , sha l l rema i n i n e f f ec t , and p l a i n t i f f s ' counse l

and the i r agen t s and emp l oyees sha l l con t i nue to ab i de by the

t erms o f the order .

X I .  Mon i tor .

75 .  By Augus t 1 , 1992 , . the de f endan t sha l l appo i n t a

mon i tor i n a manner mu tua l l y agreed to by the par t i es. 59

76 .  The mon i tor sha l l be i ndependen t o f the par t i es . The

mon i tor sha l l :

a .  Mon i tor comp l i ance w i th th i s decree and the

" I f the mon i tor i s rep l aced , h i s / her rep l acemen t sha l l a l so
be se l ec t ed i n a manner mu tua l l y agreed to by the par t i es . The
mon i tor sha l l be rep l aced i f he res i gns ; i s unab l e to per form
h i s / her du t i es ' due to i l l ness , d i sab i l i t y , or dea th ; or i s
d i sm i ssed pursuan t to f l ragraph 81 be l ow .
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Imp l emen t a t i on P l an ;

b.  I ssue sem i annua l repor ts concern i ng de f endan t ' s

progress i n i mp l emen t i ng th i s decree and the Imp l emen t a t i on P l an ;

c .  O therw i se keep the par t i es appr i sed o f de f endan t ' s
-

progress and the-s t a tus o f ' comp l i ance ;

d .  Upon reques t o f e i ther par ty , mee t w i th the par t i es

to d i scuss progress and fur ther measures needed to ach i eve

e .  Make recommenda t i ons concern i ng means to f ac i l i t a te

co thp l i ance ; 6° and

f .  T i me l y respond to wr i t t en i nqu i r i es f rom the

par t i es .

77 .  The mon i tor sha l l have access to a l l i n forma t i on and

documen t s the mon i tor requ i res to per form h i s / her j ob. Th i s

access sha l l i nc l ude access to : c l ass members ; p l acemen t s in

wh i ch c l ass members res i de 61 ; the s t a f f o f such p l acemen t s ; case

records concern i ng c l ass members and the i r f am i l i es ; and DHR

s t a t e-o f f i ce and coun t y -o f f i ce s t a f f .

78 .  The mon i tor sha l l ab i de by the t erms o f the Pro t ec t i ve

Order Regard i ng Con f i den t i a l i t y , en t ered June 13 , 1989 . (The

order sha l l app l y to h i m / her as i f he / she were a par ty or counse l

to a par ty. )

60  The mon i tor sha l l no t have the power to en force h i s
recommenda t i ons.

61  Such p l acemen t s i nc l ude fos t er homes , therapeu t i c fos t er
homes , sma l l group homes , group homes , ch i l d care i ns t i tu t i ons ,
i ns t i tu t i ons , and p l acemen t s l i censed or cer t i f i ed by DMH / )2 and / or

DYS.
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79 .  The par t i es sha l l nego t i a t e an agreemen t concern i ng

whe ther and i n wha t c i rcums t ances they may engage i n ex par t e

commun i ca t i ons w i th the mon i tor . I f they are unab l e to t each an

agreemen t , they sha l l re f er the ma t t er to the Cour t . No par ty

sha l l engage i n ex par t e . commun i ca t i ons . un t i l -L the-par t i es -have -

nego t i a t ed an agreemen t concern i ng such commun i ca t i ons . or the

ma t t er has been reso l ved by the Cour t .

80 .  The mon i tor ' s compensa t i on -sha l l -be . su f f i c i en t to

a t t rac t a person w i th the requ i s i t e background and sk i l l s . DHR

sha l l pay the mon i tor ' s expenses and f ees per -a wr i t t en con t rac t .

81 .  The mon i tor may be d i sm i ssed and rep l aced (a ) by

agreemen t o f the par t i es or (b) by the Cour t upon pe t i t i on o f

e i ther par ty when excep t i ona l c i rcums t ances are shown .

82 . The prov i s i ons o f paragraphs 75-81 sha l l rema i n i n

e f f ec t un t i l comp l i ance i s ach i eved w i th th i s decree and the

Imp l emen t a t i on P l an .

X I I .  Pr i macy o f th i s Decree

83 .  De f endan t mus t comp l y w i th h i s ob l i ga t i ons under th is

decree and the Imp l emen t a t i on P l an , desp i t e orders to the

con t rary i ssued by any s t a t e o f f i c i a l or . by . . any s t a t e cour t

( i nc l ud i ng i n the course o f Juven i l e Cour t proceed i ngs) "62

84 .  Desp i t e orders to the con t rary i ssued by any s t a t e

62
Paragraphs 83-85 shou l d no t be i n t erpre t ed as requ i r i ng the

de f endan t to p l ace h i mse l f i n con t emp t o f a s t a t e cour t order
be fore seek i ng pro t ec t i on or re l i e f f rom th i s Cour t . Ins t ead , they
shou l d be i n t erpre t ed as requ i r i ng de f endan t to seek re l i e f f rom
th i s cour t f rom any s t a t e cour t order tha t wou l d requ i re ac t i on
con t rary to th i s decree . .
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o f f i c i a l or by any s t a t e cour t ( i nc l ud i ng i n the course o f

Juven i l e Cour t proceed i ngs) , de f endan t may re fuse to p l ace c l ass

members i n par t i cu l ar p l acemen t s and may re fuse to prov i de c l ass. :

members and the i r f am i l i es par t i cu l ar serv i ces i f do i ng so wou l d

requ i re 4e f eSan t - to v i o l a t e- h i s ob l i ga t i ons under th i s decree or

the Imp l emen t a t i on P l an .

85 .  Desp i t e orders to the con t rary i ssued by any s t a t e

o f f i c i a l or by any s t a t e cour t ( i nc l ud i ng i n the course of

Juven i l e Cour t proceed i ngs) , de f endan t may re fuse to prov i de DHR-

funded serv i ces to a c l ass member or a member o f the c l ass

members ' s f am i l y be fore a de t erm i na t i on has been made , accep t ab l e

to DHR , whe ther the serv i ces are appropr i a t e for the c l ass or

f am i l y member .

86 .  On l y th i s Cour t , the mon i tor , or ano ther person or

en t i t y appo i n t ed by the Cour t sha l l have the au thor i t y to

de t erm i ne comp l i ance w i th th i s decree .

87 .  No th i ng i n th i s decree i s i n t ended to crea t e an

i ndependen t cause o f ac t i on , r i gh t , or l i ber ty or proper ty

i n t eres t under s t a t e l aw .

X I I I .  P l a i n t i f f s Cos ts and At torneys Fees

88 .  P l a i n t i f f s are " preva i l i ng par t i es " i n th i s l i t i ga t i on

and sha l l recovers (a ) the expenses o f the i r counse l " and (b) a

' 3  In agree i ng to th i s paragraph , the de f endan t has re l i ed
upon p l a i n t i f f s ' represen t a t i on tha t the reasonab l e expenses and
a t torneys ' f ees to da t e are i n the range o f $500 , 000-$600 , 000 .

" 64 Th i s i nc l udes (a ) p l a i n t i f f s ' counse l ' s t rave l expenses
( i nc l ud i ng the expense o f l odg i ng , mea l s , and t ranspor t a t i on wh i l e

away f rom home ) and (b) the f ees and expenses o f exper t w i tnesses .
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reasonab l e a t torneys ' f ee . 66

89 .  The par t i es sha l l nego t i a t e i n good f a i th the amount

o f p l a i n t i f f s ' recovery o f expenses , and a t torneys f ees . I f a

se t t l emen t i s no t reached by Augus t l 1991 , p l a i n t i f f s may f i l e

a pe t i t i on w i th the Cour t for an award o f expenses and a t torneys

f ees . P l a i n t i f f s sha l l no t f i l e any such pe t i t i on dur i ng the

par t i es ' nego t i a t i ons up to and i nc l ud i ng Augus t 1 , 1991 .

90 .  P l a i n t i f f s ' counse l are en t i t l ed to be re i mbursed by

the de f endan t for expenses67 and t i rnereasonab l y expended by

p l a i n t i f f s ' counse l i n the course

a .  Mon i tor i ng or secur i ng the i mp l emen t a t i on o f th i s

-
decree or the Imp l emen t a t i on P l an ;

b .  E f for ts to promo t e the deve l opmen t o f , and / or

nego t i a t i ons concern i ng , the Imp l emen t a t i on P l an ; or

0 .  Oppos i ng e f for ts by de f endan t or o thers to mod i fy

or vaca t e th i s decree or the Imp l emen t a t i on P l an .

65 The hour l y f ee for work per formed by a t torney Burn i m sha l l
be no l ess than $110 and no more than $150 ; the hour l y f ee for
a t torneys Schoen , Jackson , and Johnson sha l l be no l ess than $90
and no more than $125 .

66  P l a i n t i f f s ' counse l ' s hours sha l l no t be reduced based on
any con t en t i on tha t counse l ' s work re l a t ed to any spec i f i c c l a i m
shou l d no t be compensa t ed .

67  Th i s i nc l udes (a ) p l a i n t i f f s ' counse l ' s t rave l expenses
( i nc l ud i ng the expense o f l odg i ng , mea l s , and t ranspor t a t i on wh i l e

away f rom home ) and (b) the f ees and expenses o f exper t w i tnesses .

64 The hour l y ra t e and expenses o f bo th p l a i n t i f f s ' counse l
and the i r agen t s , i nc l ud i ng exper ts , sha l l be a reasonab l e one .
The de f endan t may cha l l enge as unreasonab l e any re i mbursemen t
sough t by p l a i n t i f f s ' counse l . D i spu t es tha t canno t be reso l ved by
mu tua l consen t w i l l be reso l ved by the Cour t .
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X IV.  Dead l ock o f the Par t i es

91 .  Th i s decree an t i c i pa t es ongo i ng e f for ts by the par t i es

to reso l ve ma t t ers by mu tua l consen t .  I f the par t i es are unab l e

to reso l ve a ma t t er by mu tua l consen t ,  the ma t t er sha l l be

re f er red to the cour t for reso l u t i on  The Cour t w i l l reso l ve the

ma t t er i n a manner cons i s t en t w i th the  purposes and goa l s o f th is

decree .

  

- .

92 . The f a i l ure o f the par t i es to reach mu tua l agreemen t on

any ma t t er or ma t t ers sha l l no t i nva l i da t e or nu l l i f y th i s decree

or any requ i remen t o f th i s decree .

XV .  Term i na t i on o f th i s Decree

93 .  On or a f t er Oc tober 1 , 1999 , the de f endan t may move for

t erm i na t i on o f th i s decree " upon a show i ng tha t he i s in

subs t an t i a l comp l i ance w i th the requ i remen t s o f the decree . and o f

the Imp l emen t a t i on P l an and tha t there i s a reasonab l e prospect

tha t he w i l l rema i n i n subs t an t i a l comp l i ance .

Done , th i s  day o f 1991 .

U. S . D i s t r i c t Judge

69 Term i na t i on o f th i s decree wou l d t erm i na t e the requ i remen ts
o f the Imp l emen t a t i on P l an as we l l . .
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IN THE UN ITED STATES D ISTR ICT COURT FOR
THE M IDDLE D ISTR ICT OF ALABAMA

NORTHERN D IV IS ION

R . C . , by h i s next f r i end ,
the ALABAMA D ISAB IL IT IES
ADVOCACY PROGRAM , on beha l f
o f h i mse l f and those
s i m i l ar l y s i tua t ed ,

P l a i n t i f f s - ,

VS .

ANDY HORNSBY , Comm i ss i oner
o f the A l abama Depar tmen t
o f Human Resources ,

De f endan t s .

 C i v i l Ac t i on  çNo . 88-1 { -1170-N

CONSENT TO ENTRY OF CONSENT DECREE

The unders i gned consen t to the en t ry o f the a t t ached conse

decree .

45-Da t e : 12-711
ANDREW P . HORNSBY-d ' R .
Comm i ss i oner o f the A l abama

Depar tmen t o f Hunan Resources

t1 C. . . .
H . E . N IX , JR . JCounse l for De f endan t

IRAA BURN IM
Counse l for P l a i n t i f f s
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