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IN THE UNITED STATES DISTRICT COURT 0
FOR THE NORTHERN DISTRICT OF GEORGI;EUEPINCHAMBE
ATLANTA DIVISION - ebe Au&nmﬁs

) Y4R 15 gygg
HECTOR LUNA, JULIAN GARCIA, : AMES
FRANCISCO JAVIER LORENZO, : BA 1/ N. Ha
SANTOS G. MALDONADO, PATRICIA | : Crk
WOODARD and BARTOLO NUNEZ, Deputy g,

Individually and on behalf of
all others similarly situated,

Plaintiffs,
CIVTIL ACTIOCN NO.

V. | { 1:06-CV-2000-JEC

DEL MONTE FRESH PRODUCE
(SOUTHEAST) , INC., and DEL
MONTE FRESH PRODUCE N.A.,
INC., ' '

Defendants.

ORDER & OPINTON

This case is presently before the Court on defendant Del Monte
Fresh Prodﬁce N.A."s (“DMNA”} Mction for Summary Judgment [197],
defendant Del Monte Fresh Produce Southeast’s (“DMSE”) Moticns for
Summary Judgment - [128], [200], and [201], plaintiffs” Motion for

Summary Judgment with'respect te DMSA [202], plaintiffs’ Motion for

-Summary Judgment with respect tc DMNE [203], plaintiffs’ Motions to

Strike and to Determine the Validity of Defendants’ 0Offers of

Judgment [129] and [216], and Attorney Mary Bauer’s unopposed Motion
to Withdraw [229].

The Court has reviewed the record and the arguments of the
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parties and, for the reasons set out below, concludes that defendant
DMNA’ s Motion for Summary Judgment [197] should be GRANTED; defendant
DMSE’S Moticns for Summary Judgment {1981, [200], and {201] should be
DENIED; plaintiffs’ Motion to Striké Defendants’ Offers of Judgment
fl99] should be GRANTED; plaintiffs’ Motion for Summary Judgment with
'respect to DMSE [202] should be GRANTED; plaintiffs’ Motion for
Summary Judgment with respect to DMNA [203] should be DENIED:;
piaintiffs’ Motion to Determine the Validity of Defendants’ Offers of
Judgment {216] should be DEﬁIED as moot; and Attorney Mary Bauer’s .

unopposed Motion to Withdraw [229] should be GRANTED.

BACKGROUND

Plaintiffs are migrant and seasonal agricultural laborers who

worked on defendant DMSE’s Helena, Georgila farms at various times

:during the 2003, 2004, 2005 and 2006 harvest seasons.. {Second
Aﬁended Compl. [106] at ¥ 1.) Plaintiffs were recruited to work on
DMSE’'s farms by third-party férm labor contractors (“FLCé”Y} {Id. at
T 3. Plaintiffs Iluna, Garcia, and Lorenzo were recruited from

Mexico pursuant to tbe tempcrary agricultural work visa program
commenly known as the “H-2A program.” (Id. ét q 4. Plaintiffs
Maldcnado, Woodard and Nunez were recruited from within the United
States. (Id. at T 5.)

Plaintiffs allege that DMSE: (1} failed to pay the promised wage
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rate for all hours quked, on its Helena farms; (2) failed to
reimburse plaintiffs for costs that they incurred in order to work on
the farms; and (3) violated federal laws governing fhe wages and
working conditions of migrant and.seasonal agricultural workers.
(Id. at 9 6.) They filed this lawsuit as a clasgss action on behalf of
two distinct classes of workers: (1) H-2ZA guest-workers recruited
from Mexico; and (2) non-H-2A migrant and seascnal agricultural
workers recruited from within the United States. (Secend Amended.
Compl. [1061 at 99 4-5.)

All of the plaintiffs assert c¢laims under the .Fair Labozr
Standards Act, 29 U.S5.C. §§ 201-219 (“FL3A"). ({(Id. at 9 7.) The H-
27 workers alsc asse?t claims for breach of contract, fId.) The
non;H—ZA workers assert claims for breach of the Migrant and Seasonal
Agricultural Workers Protection Act, 29 U.5.C. §§ 1801-1871 (“AWPA").
{Id.) FPlaintiffs assert these claims against DMSE as well as DMSE’S
parent corporation, DMNA.!

Liability under the AWPA ahd the FLSA is predicated on the

existence of an employer-employee relationship.® Patel v. Wargo, 803

' DMSE is a wholly-owned subsidiary of DMNA (DMNA’s Statement
of Material Facts in Supp. of Summ. J. [197] at T 5.) '

2  The AWPA and the FLSA use the same definition of the term
Yemploy.” See 29 U.S.C. § 203(g) and 29 U.S.C. § 1802(5). An entity
that employs workers under the FLSA therefore necessarily employs the
workers for purposes of the AWPA, and vice versa. Antencr v. D & 8§
Farms, 88 F.3d 925, 929 (1lth Cir. 1996).
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IF.2d 632, 635 {1llth Ciri 19865. Defendants contend that plaintiffs
were employed solely by the FLCs who recruited and directly hired
plaintiffs.  (Answer [112] at 99 3-4; Answer [113] at 99 3-4.)
Because the employment issue is potehtially dispositive of this case,
the parties agreed to a bifurcated discovery schedule, with the first
stage cf discovery to be fccused on the issue of defendants’ status_
as plaintiffs’ employer. (Scheduling Ordér [66].)

The parties have completed the first phase of discovery, and
have filed cross-motions for summary Jjudgment on the.employment
issue. (Pls.’ Mots. for Summ. J. [202] and [203]; Defs.’ Mots. for
Summ. J. [197]f [128], [200], and [201].) Plaintiffs have alsoc filead
a motion to strike‘ and a motion to determine the wvalidity of
defendants’ recent cffers of judgment to several opt-in plaintiffs.

{Pls.’” Mot. to Strike [199] and Mot. to Determine Validity of Offers

cf J. [2l6].) "All of these motions are presently before the Court.
DISCUSSION
I. Summary judgment motions pertaining to DMSE
A. Summary Jjudgment standard
Summary judgment is appropriate when the “pleadings,

depositions, answers to interrcogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any'material fact and that the moving party is entitled

to a judgment as a matter of law."” FEp. R. Civ. P. 56(c). A fact’s
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ﬁateriality is determined by the contrelling substantive law.
Anderson v. Liberty Lobby, Inc., 477 U.S5. 242, 248 (1986). An issue
is genuine when the evidence i1s such that a reascnable jury could
return a verdict for the nonmovant. (Id. at 2495-50.).

Summary judgment is not properly viewed as a device that the
trial court may, in its discretion, implement in lieu of a trial on
the merits. Instead, Rule 56 of the Federal Rules of Civil Procedure
mandates the entry of summary judgment against a party who £fails to
make a showing sufficient to establish the existence of every element
essential to that party’s case on which that party will bear the

burden of proof at trial. Celotex Corp. v. Catrett, 477 U.5. 317,

322 (1986). 1In such a situation, there can be nc genuine issue as to

any material fact, as a complete failure of proof_concérning an
essential element.of the non-moving party’s case necessarily renders
all other facts immaterial. (Id. at 322-23 (qudting FEp. R. Crv. P.
56(C));)

The movant bears the initial responsibility of asserting the

basis for his motion. (Id. at 323.) However, the movant is not

required to negate his opponent’s claim. The movant may discharge:
his burden by merely "'‘'showing’--that is, pointing out to the

district court--that there is an absence cf evidence to support the
non-moving party’s case.” (Id. at 325.) After the movant has

carried his burden, the non-moving party is then requiréd te “go
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beyond the pleédings" and present competent evidehce designating
“rspecific faéts showing that there is a genuine issue for trial.””
(Id. at 324.) While the court is to view all evidence and factual
inferences in a light most favorable to the non-moving party, Samples .
v. City of Atlanta, 846 F.2d 1328, 1330 {(11th Cir. 1988), “the mere
existence of some alleged factual dispute betﬁeen the parties will
not defeat an otherwise properly supported motion for summary
judgment; the requirement is .that there be no genuine issue of -
material_fact.” Anderson, 477 U.S5. at 247-48 {1986) .

The parties have engaged in extensive discovery, and compiled a
voluminous record of evidence, related specifically to the employment
iésue. They ﬁrge the Court to review the facts submitted and
determine as a matter of law whether DMSE and/or DMNA is an employer
for purpcses of the AWPA and the FLSA. (See DMNA’s Mot. for Summ. J.
[197] at 2 and Pls.’ Mot. for Summ. J. [202] at 4.) The. Eleventh
Circuit has consistently held that “[a] determination of employment
status under the FLSA and the AWPA is a guestion of law;" Antenor v,
D & S Farms, 88 F.3d 925, 929 (11th Cir. 1996). See also Charles v.
Burton, 169 F.3d 1322} 1329 (llth Cir. 1999) (holding same}. The
underlying facts that are essential to the employment inquiry are not

in diSputé. Accordingly, summary judgment on this issue is proper.
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B. Employer liability under the AWPA and FLSA

It.is undisputed that plaintiffs were directly hired and paid by
the varioué FLCs who recruited them to work on DMSE’S.Helena farms.
(Pls.’ Consol. Statement of Materiai Facts in Supp. of Mot. for Summ.
J. (“PSMF”) [204] at € 59.) The FLCs were ostensibly independent
éontractors who functicned as plaintiffs’ employers. (Id.} That
faét deces not, however, preclude DMSE’s liability as an emplcoyer
under the AWPA_and the FLSA. See Martinez-Mendoza v. Champlion Int’l
Corp., 340 F.3d 1200, 1208-09 (1lth Cir. 2003).

Both the AWPA and the FLSA broadly define “employer” to include
any entity that "“suffers or permits” an individual to work. 29
U.S.C. § 203(g) and 29 U.S.C. § 1802(5). The “suffers or permits”
standérd gives rise tc liability against an entity that, as a matter
of economic reality: (1) Jointly employs the workers'supplied by the
FLC; or (2) wutilizes an FLC as an employee, rather than as an
indépendent.contractor. 29 C.F.R. § 500.20(h)(4)~(5)'and;29 C.F.R.
§ 791.2(a). Bee also Charles, 169 F.3d at 1334 (holding that growers
and labof contractor jointly employved farmworkers) and Beliz v. W.H.
McLeod & Sons Packing Co., 765 r.2d 1317, 1328 (5th Cir. 1985)
(reccgnizing that:where é'grower employéd a labor contractor, he

necessarily employed the contractor’s employees). The evidence 1n

this case suggeéts that DMSE did both.
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C. DMSE "“jointly employed” plaintiffs.

The Eleventh Circuit has identified seven factors that are
relevant to the Joint employment inguiry, including: (1) the
putative emplcyer’s power, directly or through the FLC, to direct,
control, or supervise the work; (2) the putative employer’s'power te
hire or fire, modify the employment conditions, or determine the pay
rates or methods of pay for the workers; (3) the degree of permansncy
and duration of the parties’ relationship; (4) whether the workers
perform skilled or unskilled work; (5} whether the workers perform_a
task that is an integral part of the putative employer;s overall
-business; (6) whether the putative employer owned or controlled the
.premises where the 'work occurred; and (7) whether the putative
employer undertook Tresponsibilities érdinarily performed by
employers. Charles, 169 F.3d at 1329. These factors are designed to
hélp the Court deteﬁmine whether, as a matter of economicjreality,
plaintiffs were dependent on DMSE. Id. See also Antenor, 88 F.3d at
932 ("It is dependence that indicates employee status. Each [factor]
must be applied,with that ultimate notion in mind.”). The undisputed
evidence indicates that they were.

1. DMSE had substantial power to direct,.control, and
supervise the work of FLC workers.

This factor focuses on whether the putative employer takes an

“overly active role” in overseeing the work performed by FLC workers.
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Martinez-Mendoza, 340 F.3d at 1209-10 (quoting Aimable v. Long and
Scott Farms, 20 F.3d 434, 441 (1lth Cir. 1994)). An alleged employer
engages in.active oversight when it makes such decisions as: (1) whom
and how many.employees to hire; (2) whom to assign to specific tasks;
(3) when work should begin or end each day; (4) when a particnlar
field will be harvested or planted; and (5) whether a worker should
be disciplined. Id. at 1210; Charles, 169 F.3d at 1329-30. Control
is also exhibited when the employer provides the eontainers upon
which piece rate earnings are based. Charlies, 169 F.3d at 1330.

DMSE management instructed the FLCs on a daily basis regardingﬁ
how many.workers were needed for specific tasks; how many workers
should work in each field; which fields to work; how many workers to
assign or reassign to specific lines or locations in the warehouse;
which warehouse lines to run and at what speeds; and the days on
which specific work would begin. {(PSMF [204] at 99 210—11, 215-19,
302-03, 213-13, 317-22.% DMSE also provided the containers upon
which the workers’ piece rate earnings in certain crops were
calculated. (Id. at 9 444-445.)

In addition, DMSE directly menitored and supervised the.FLC
workers throughout the workday. (Id. at 99 299, 325, 328-3320.) DMSE

General Manager Mike Kirby routinely walked through the warehouse for

|| two to three hours each day tc observe the progress of the work.

(Id. at 9 331.) DMSE field supervisors similarly monitored the work
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bsing_done in the fields. (Id. at 99 352-358.) When they observed
problems with particular workers, DMSE managers or supervisors either
directly confronted the worker cr contacted the responsible FLC to .
' addres.s the problem.” (PSMF [204] at 91 335, 360.)

DMSE attempts to rebut the above evidence with the testimony of
various plaintiffs that they did not experience or observe any direét
supervision by DMSE personnel. (See DMSE’s Respoense to Pls.’ Mot.
for Summ. J. [211] at 49-51.) This testimony is immaterial. Whether
plaintiffs were personally aware of it or not, there is undisputed
evidence in the record that DMSE managers frequently monitered and
supervised FLC workers. {See PSMEF [204] at 91 331; 335, 352—360.5
Moreover, for purposes of this factor, control and supervision “may
be either direct or indirect.” 29 C.F.R. § 500.20(h) (5) (iv) (A). See
Charles, 169 F.3d at 1330 (“[S]upervision is present whenever orders
are communicated directly to the laborer or indirectly through the
centractor.,”) . The fact that DMSE may have generally effected
supervision by speaking to the FLCs, rather than directly to the
workers, “does not negate [DMSE’s] apparent on-the-job coﬁtrol over

the workers.” Hodgson v. Griffin & Brand of McAllen, Inc., 471 F.2d

*  DMSE also'established and enforced uniform work rules that
were applicable to FLC workers, and required the FLCs and their
employees to attend safety and sanitation trainings. (BPSMF [204] at
99 252-57. : .

10
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235, 238 (5th Cir. 1973)."

2. DMSE had the power to hire and fire.workers, and to
modify the conditions of their employment.

At the beginning of each season, DMSE required the FLCs to sign

standardized “FLC Agreements” governing the services that the FLCs
were to provide to DMSE. (PSMF [204] at 99 136-150.) DMSE presented

the Agreements to the FLCs fully prepared, with Jobs and

correspending pay rates and methods of payment (hourly or piece rate)
already specified. ({Id. at q 150.)

DMSE’s argument that the compensation rates in the FLC
Agréements'were only “estimates” of the amount that the FLCs should

pay their workers is unpersuasive. (See DMSE’s Response to PSME

[212] at 9 150.) The FLCs were not authorized to pay less'than the

specified rates and, as a practical mattér, could not afford to pay
more. (PSME [204] at 9 147, 14%.) Thus, with few exceptions, DMSE
dictated the FLC workers’ pay rates and method of payment through the

standardized FLC Agreements. {Id. at 99 136-64.)

DMSE also retained and regularly exercised the right to approve'

employees selected to f£ill supervisory pcsitions and positions

involving dangerous equipment or machinery. {(Id. at § 141.) To that

é Decisions of the former Fifth Circuit rendered prior to

October 1, 1981, are binding precedent in the Eleventh Circuit.

Bonner v. City of Prichard, 661 F.2d 1206, 1209 (1lth Cir. 1981) (en
banc)

11
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end, DMSE managers identified specific FLC workers whom they wanted’

to be helpers, drivers, and guality contrel individuals. (Id. at 99

220-225.) DMSE managers also occasionally identified employees whom
they wanted removed from certain positions. {(Id. at 99 228-22%9.) On

at least one occasion, a DMSE manager suggested toc an FLC that a

particular worker should be fired because she was pregnant. (PSMF
[204] at T 228.) The FLC fired the emplcyee based on her
understanding of DMSE’s preference. (Id.Y In several other

instances, DMSE laid off employees and then suggested that these
individuals be hired by an FLC. {Id. at 99 233-40.) The FLCs
generally complied with these requests because they viewed DMSE

management as their “bosses.” (Id. at 99 246-51.)

3. The relationship between DMSE and the workers was
relatively permanent.

Recognizing the inherently seasonal nature of most agricultural
work, = courts have generally found_ a sufficiently bermanent
relationship to indicate joint employment where labor contractors and
their workers return tc a farm year after year for a particular
season of work, or where labor contractcrs supply their workers
primarily to one grower during a specific harvest or planting period.
See United States v. Lauritzen, 835 F.2d 1529, 1537 (7th Cir.
1987)(“One indication of permanency . . . is the fact that it is not

uncommon for the migrant families to return year after year”) and

12
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Barrientos v. Taylor, 917 F. Sﬁpp. 375, 384 (E.D.N.C. 1996) (“the
| relationship is permanent to the extent that the migrants worked only
for defendants during the season”).

Rojas Harvesting was DMSE’s primary labor contractor, and
supplied the majority of workers used in DMSE’s Helena operationsf
(PSMF [204] at 9 60.) Rojas provided laborers to DMSE from ZOOO or
2001 until 2006. (Td. at € 62.) From 2003 until the close of DMSE’s
operations in 2006, approximately 90% of Rojas business each year
derived from work perfbrmed for DMSE. (Id. at 9 €4.) In 2003, 2004,
and 2005, Rojas supplied labor nearly yéar%round to DMSE. (Id. at 1
89.) This suggests a somewhat permanent and exclusive relationship
betweenIRojas and DMSE.

In addition, several of the plaintiffs testified that they
returned to wérk for DMSE for multiple consecutive onion seasons, and
that during those seascns they primarily worked for DMSE. Plaintiff
Patricia Woodard worked exclusively for DMSE du:ing Qach onion.
haryest secason from April 2003 through June or July.2006. {Id. at 1
126.) Pléintiff Bartolo Nunez returned to DMSE’s farms for the 2004,
2005, and 2006 onion harvests. (PSMF [204] at 9 127.) Opt-in
plaintiffs George Allen, Sandreka Madison, Rosa Arias, and C.J. Mason
alsc returned to DMSE’s'férms for multiple seasons. ({Id. at 91 130-

135.)

13
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4, FLC workers performed unskilled work .

DMSE concedes that plaintiffs generally pérformed unskilled
work. (DMSE"s Response to PSMF at 9 373; DMSE’s Mem. in Supp. of
Mot., for Summ. J. [200] at 15.) This factor thus weighs in favor of
a joint employment relationship. Charles, 169 F.3d at 1332 {(“The
lower the worker’s skill level, the lower the value and marketability
of his/her services and the greater the 1likelihood of his/her
economic dependence on the person utilizing those services.”);

5. DMSE owned or leased the premises where the work
occurred.

DMSE also concedes that it owned or leased the land on which the
work at issue was performed. (PSME [204] at 99 438-39.) As the
Eleventh Circuit explained in Antenor: “[A] business that owns or
controls the worksite will likely be able to pre&ent labor law:
:violatiéns, even if it delegates  hiring and supervisory
respensibilities to labor contractors.”  Antenor, 88 F.3d at 937.
Accordingly, this factor weighs in favor of joint employﬁent. . Id.
See also Charles, 169 F.3d at 1333.

6. FLC workers performed tasks that are an 1nteqral part
of DMSE’s overall business.

Dufing' the relevant time period, DMSE was engaged in the
business of growing and packaging fresh produce in the Helena,
Geérgia area. (PSMF [204] at 99 5, 2i—24.) Plaintiffs and other FLC
workers performed the planting, harvesting, and packing of DMSE’S

14
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produce. This work clearly was integral to DMSE’s operations and

cverall business. See Charles, 169 F.3d at 1333 (“picking of snap

beans was integral to both harvesting and producing of snap keans”).

7. DMSE undertook at least some responsibilities that are
ordinarily performed by employers.

Examples of tasks that are ordinarily performed by employers

include: (1) preparing or making payroll records; (2Z2) preparing or

issuing paychecks; (3) paying FICA taxes; (4} providing workers’
compensation insurance; (5) providing field sanitation facilities,

housing, or transportaticn; and (6) providing tools, equipment, or
materials required for the job. MErtiﬁez—MEndoza, 340 F.3d at 1214,
The FLCS prepared their own payrolls and issued paychecks without
assistance from DMSE. (DMSE's Statement of Undisputed Material Facts
in Supp. of Summ. J. (“DMSE's SMF”) [200] at {q 129.)- The FLCs also

perfermed their own tax calculations and independently made these

deductions. (Id. at 1 130.) In addition, the FLCs independently
cktained liability and workers'’ compensation_ihsurance. (Id. at ¢

137.)

| On. the other hand, DMSE maintained labor camps in which it
provided free housing to numerous FLC workers between 2003 and 2606.
(PSMF [2041 at 99 4€1-68.) DMSE paid for most costs associated with
Ehe. hqusing, including major repairs, routine ﬁaintenance, and

utility bills. (Id. at 99 472-73.) DMSE alsQ'assisted Rojas in

15
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obtaining housing for wquers for whom there was no rocm at the camps
during the 2006 onion harvest season. (Id. at 9 4€°.) As part of
these efforts, DMSE executed a contract addendum with subsidies for
. outside housing, and suggested to Mé. Rojas where she should look for
worker hbusing. (Id.)

In addition, DMSE provided FLC workers with the majority of the
tools, materials, and equipment that were essential to their work.
(Id. at 99 440-47.) DMSE provided and serviced all the forklifts,
tractors, and other field and warehouse machinery used.in the Helena
operations. (PSMF [204] at 9 442.) DMSE also provided the fuel
required for the equipment. (Td. at 9 443.} DMSE further provided
sacks in which field workers placed harvested onions, and all the
bins and boxes used to harvest, load, and pack onions and other
produce. (Id. at 99 444-45.} 1In the 2006 onion harvest seaéon, DMSE
arranged and paid for sanitation facilities on its Helena farms.
(Id. at 9 453.)

- The evidence on this facter thus indicates that DMSE and its
FLCs . ecach performed discrete tasks routinely performed by an
emplovyer. Nevertheléss, DMSE’s provision of most of the toels,
materials, and services critical to plaintiffs’ work suggests that
plaintiffs were economically dependent on DMSE. See Charles, 169
F.3d at 1333 n. 15 {(“workers who use the services, materials or

functions [provided by a putative employer] are in a.very tangible

16
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way economically dependent on the entity performing these
functicons”).

8. Conclusion

All of the relevant factors weigh in favor of joint employment,
and the evidence in the record overwhelmingly suggests ﬁhat
plaintiffs were at least as economically dependent on DMSE as they
were on their FLCs. Plaintiffs’ motion for partial summary judgment
as to DMSE [202] is therefore GRANTED, and DMSE’s motions for summary
judgment [198], [200], and [201] are DENIED.

D. DMSE utilized Rojas Harvesfing as an employee.

In addition to its status as a joint employer éf plaintiff, DMSE
alsc effectively employed its primary labor contractor. This fact
offers additional support to grant plaintiffs’ motion for summary
'judgment. Specifically, the evidence in the record further suggests
that Letisia Rojas Salazar, DMSE’s primary labor centractor,
functioned as an.enmloyee of DMSE as opposed to an independent
contractor.® The DOL has identified six factors.ﬁhat are relevant to
determiné whether an FLC is & bona fide independént contiactor or an

employee. 29 C.F.R. § 50C0.20(h) (4). These factors, which overlap

> In 2001 or 2002, DMSE cffered Ms. Rojas a position as DSME’s
primary Jlabor contractor. (PSME  [204] at 9 63.) Ms. Rojas
subsequently became, and at all relevant times was, the Rojas family
member most actively invelved in directing and overseeing Rojas
Harvesting’s provision of workers to DMSE. ({Id. at 99 63, 69-70-73.)

17
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substantially with the‘factors discussed above, include: (1) the
nature and degree of the putative employer’s centrol as to the manner
in which the work 1s performed; (2) the putative employee’s
opportunity for profit or loss depending on his/her managerial skill;
(3} the putative employée’s investment in equipment or materials
required for the task, or the putative employee’s employment of other
workers;.(4) Qhether the services rendered by the putative employee
require special skill; (55 the degree of permanency and duration of
 the working relaticonship; and (6) the extent to which the services
rendered by the pﬁtative_'employee are an integral part of the
puﬁative employer’s business.

‘As discussed, DMSE retained and regularly exercised,sdbstantial
control over the work performed by the FLCs. In addition, Rojas had
a relatively permanent and exclusive relationship with DMSE, and the
wqu.performed by Rojas’ FLC workers was unquestionably integral_to
DMSE’s business. The evidence on these factors‘therefor¢ suggests
that Rojas functioned as an employee of DMSE. The remaining facths

also support an employment relationship.

1. Rojas had a limited opportunity for profit or loss
based on her managerial skill. '

Rojas earned a profit on her work for DMSE by means of a

standard surcharge specified in the FLC Agreements. (PSMF [204] at
9 136-149.) As noted, the FLC Agreements listed various jobs and
18
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~ their corresponding rates of pay, including whether payment would be

made on an hourly or piece rate basis for specific jobs. '(Id. at 19
142—146.) The total payment that Rojas received was calculated by
applying a 32% surcharge to both honrly and plece rate work. (Id. at
99 144, 147.) The 32% éurcharge was specifically calculated as a

percentage necessary to cover the FLC’s costs for insurance and
emplocyment taxes, as well as to provide some profit to the FLC. (Id.
at 4 149.) As a practical matter, this arranqement provided very
| little if any opportunity for Rojas to apply her “managerial skill”
to increase profit. |

Rojas’ oppottunity for loss was similarly limited, because sne
did not make any significant investment in work—related eguipment or
materials. DMSE owned or leased all of the land on which the work
occurred, and supplied all of the heavy equipment and machinery used
in its operations, including tractors, forklifts, fuel, fertiiizers
and pésticides, irrigation equipment, and the components of the
warehouse packing lines. (Id. at 99 438-47.) DMSE alsoc paid most of
thé-costé associated with maintaining two labor.camps primarily used
for housing Rojas workers, (PSME [204] at 99 461-66.) Rojas only
pronided plastic buckets, basic hand.téols such as onion clippers,
and é_few vehicles in which workers were transported. {Id. at 99
440—47, 454.) Given the limited nature of her investment, Rojas’

opportunity for loss was practically nonexistent. See Haywood v.
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Barnes, 109 F.R.D. 568, 588 (E.D.N.C. 1986) (noting that the labor
contractors’ investment in “some light tcols and.a few scattered
buses and tfucks” was minimal in comparison with the grower’s
invéstment in land, housing, storage facilities, equipment, tools,
and supplies)

2. The vast majority of Rojas’ workers primarily worked
at DMSE’s Helena operations.

Although Rojas supplied some workers to farms other than DMSE}
90% of Rojas’ business between 2003 and 2006 derived from work
performed at DMSE’s Helena operations. (PSME [204] at 1 o64.) In a
succéssion of letters supporting Rojas’ applicaticns for H-2A
workers, DMSE indicated its intent to utilize ali of the_H~2A.workers
reguested by Rojas in 2003, 2004, 2005, and 2006. (Id. at 9 278-
281.) The number of erkers that Rojas supplied to ofher farms, and
the amcount of time those workers spent working on other farms, were
insignificant compafed,to the workers.supplied.to, and time‘spent on,
DMSE’ s Helena farms.

3. Ms. Rojas had limited skills and training.

Ms. Rojas was 18 years old when DMSE offered her a position as

its primary labor contractor. (Id. at 9 63.) Although she was

experienced in farmwork when she accepted the labor contractor
position, Rojas did not have any specialized training in agriculture

or in farm labor contracting. (Id. at T 78.) In fact, she dropped
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out of échool in the ninth grade. (Id. at 1 78.) '
Ms. Rojas was undoubtedly proficient in performing numerous
duties for DMSE, inciuding recruiting, hiring, +training, and
supervising workers. (See DMSE’s Responsge to Pls.’ Mot. for Summ. J.
[211] at 40.) She also showed initiative in communicating with the
DOL regarding contracting and hcusing matters, working with an
accounting firm to prepare her payroll, and consulting with an
_agricultural firm regarding the H-2A recruitment process. {Id.)
However, there 1s no evidence that she brought a particularly
spécialized set of skills to DMSE. See Beliz, 765 F.2d at 1328
(holding that a contractor who provided “routine supervision of the
kind commonly given by foremen” was an employee of the grower).

4. Conclusion

A1l of the relevant factdérs suggest that Rojas functioned as
DMSE' s employee.' Accordingly, DMSE necessarily employed Rojas’
werkers for purposes of the AWPA and the FLSA., See Beliz, 765 F.2d
at 1328. For this additional reason, DMSE’s motions for summary
judgment-[l98], [200], and [201] aré DENIED, and plaintiffs’ motion
for partial summary judgmenﬁ with respect to DMSE [202] i1s GRANTED.

IT. Summary Jjudgment motions pertaining to DMNA

Plaintiffs have named DMSE's. parent corporation DMNA as a

defendant in this litigaticn. DMNA is in the business of marketing
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‘and selling produce that it purchaseé from either its wholly-owned
subsidiaries or from wvaricus third parties. (DMNA’ s Statement of
Material Facts in Supp. of Summ. J. (“DMNA’s SME”) [197] at ¢ 3.) In
1998, DMNA acquired Grimes Farm, an existing agricultural entity in
Helena, Georgia. (Id. at ¥ 4.) At that time, DMSE was formed and
inceorporated, with its hcldings contéining the former Grimes Farm.
(Id.) DMSE then became a wholly-owned subsidiary of DMNA. (Id. at
9 5.) DMSE and DMNA'subsequently maintainaed a working relationship
by which DMSE sold most of the produce it harvested to DMNA at a 3%
markup. (Id. at 1 10.)

As discussed above, liability under the AWPA and the FLSA is
premised on an employment relationship. Patel, 803 F.2d at 636.
DMNA cannot be held liable to plaintiffs under  the AWPA and FLSA
simply because its wholly-owned subsidiary employed,plaintiffs._ Td.
Plaintiffs must instéad prove that DMNA alsc Jjointly. emplbyed
plaintiffs, or that there is an alternative basis for holding DMNA
liable for the acticns of its subsidiary. Plaintiffs have not met
this. burden.

AL DMNA did not jointly employ plaintiffs.

Applying the seven~factor economic realities test described
above, there is no evidence in the record to. suggest that DMNA

-jointly employed plaintiffs.
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1. DMNA did not control, direct, or supervise plaintiffs.

CMNA was not at all involved in supervising either the FLCs or
their employees. (DMNA’s SME [197] at € 69.) Plaintiffs concede
that DMNA personnel did not diréctly cemmunicate with the FLC
workers. (Pls.’ Response to DMNA’s SMEF [208] at 9 6%.) In addition,
the FLCs testified that they had never communicated with DMNA or any
member of its management. (DMNA's SMF [197] at 9 69.) There is tﬁus
no evidence that DMNA contreclled or supervised the workers indirectly
via the FLCs. The only evideﬁce on this factor is that a small
number of DMNA employees visited DMSE’s facilities on an'infrequent
basis fof meetings with DMSE employees to discuss'sales, production,
accounting, and othér issues. (DMNA’s SMF [197] at q 13; Pls.’
Response to DMNA’s SMF [208] at 9 13.) These activities do not rise
to the level of “active oversight” of the work performed by the FLC
workers. See Aimable, 20 F.3d at 440-41.

2. DMNA did not have or exercise the right to hiie, fire,
or modify workers’ employment conditions.

There is no evidence that DMNA determined or had the power to
determine plaintiffs’ pay rates or payment method. While DMNA
officers reviewed the FLC Agreéments, they never altered the ﬁay
rates contained within them. (DMNA’s SMF [197] at q ©3.}) Instead,
fhe'pay rates and methods of pay were determined and approved by

DM3E’s General Manager. (Id. at 9 &0.) Neither is there any.
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evidence that DMNA was at all involved in the recruitment, hiring or
firing of any of the FLCs or their workers. (Pls.” Response to
DMNA’s SME [208] at 99 65-66.) DMNA’s limited involvement in DMSE’s
operations does not constitute indicia of jeint employment under this
factor. See Beck v. Boce Group, L.C., 391 F. Supp. 2d 1183, 1188-90
($.D. Fla. 2005) ({finding that a parent ccrporation did not exercise
control cver the employees of its subsidiary, although the parent
consulted with the subsidiary on employment matters and reguired

distributicn of an employee handbook).

3. Plaintiffs did not have a permanent relationship with
DMNA. . ' :
The FLCs entered into contracts with DMSE, not DMNA. (DMNA’s
SME [197] at 9 54.) There is no evidence that DMNA had any kind of

reiationship with plaintiffs or their FLCs, much less.a-relationship
of "such permanency or exclusivity to Jjustify a finding of joint
employment . See Martinez-Mendoza, 340 F.3d at 1212 (discussing
permanency factor).

4. Plaintiffs performed unskilled work.

As noted above, it 1is undisputed that plaintiffs’ jobs were
unskilled. This factor thus weighs slightly in favor of joint
employment.

5. Plaintiffs’ -jobs were not integral to DMNA’s business.

DMNA is in the business of marketing and selling produce that it:
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purchases from either its wholly-owned subsidiaries or various third

parties. (DMNA’s SME [197] at T 3.} DMNA can and does purchase
produce from a number of growers other than DMSE. (Id.) It is not
dependent on produce purchased from DMSE. (Id. at 1 7.) Plaintiffs’

work is therefore not indispensable or integral to DMNA’s éverall
business. Compare Antenor, 88 F.3d at 937 (finding that farmworkers
were “one small but indispensable part” of the growers’ overall
production prccess).

6. DMNA did not own or contrel the premises on which the
work occurred.

DMSE leased all of the fields, and owned the warehouse, in which
plaintiffs worked.® '~ (DMNA’s SMF [197] at 99 6-8.) There 1is no
evidence that DMNA had any interest in these properties.

7. DMNA did not undertake any responsibilities-commonl?
performed by employers.

The Court found above that both DMSE and the FLCs performed some
of_the tasks that are ordinarily performed by employers, with the
FLCS assuming responsibility for payroli functions and DMSE providing
housing,- equipment, and tools. There is no evidence that  DMNA
undertcok any of these responsibilities. See Gonzaleé—Sanchez V.
Int’l Paper Co., 346 F.3d 1017, 1023 (1lth Cir. 2003) (holding that

defendant did not jointly employ plaintiffs where there was no

® The warehouse was marked with a sign reading “Del Monte Fresh

Produce Southeast.” (DMNA’s SME [187] at 99 7-8.)
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evidence that it issued paychecks, withheld taxes, or provided

~insurance, housing, transportation, cr tools to plaintiffs).

B. There is no other basis for holding DMNHA liable.

Plaintiffs essentially cdnéedé that they cannct demonstrate a
joint employment relationship under the test articulated above. (See
Pls.’ Response tc DMNA's Mot._ for Summ. J. [208].) However, -
plaintiffs suggest that DMNA should be held liable to plaintiffs
because: (1) DMNA 1is the parent corporation of DMSE and exercised
qubstantial control” over DMSE’s operations; (2) DMNA and DMSE
constiﬁute an integrated enterprise; and (3) DMSE was DMNA’s agent
with respect to plaintiffs. (Id.) These arguments are not
persuasive. |

The Eleventh Circuit repeatedly has indicated that the seven-

factor joint emplcoyment analysis is the proper standard to determine

FLSA and AWPA liability for multiple entities, including two related
cqrporate.entities. | See Martinez-Mendoza, 340 F.3d at 1207-08;
Patel, 803 F.2d at 637. In fact, the Patel Court specifically
rejectedrthe approach that plaintiffs recommend, stating: “There is
no case holding that the individual entities which make up  an
enterprise should be Jjointly and severally liable for another

entity’s employees solely because they are members of the

enterprise.”  Patel, 803 F.2d at 635. See also Lane v. Capital
Acguisitions and Mgmt. Co., 2007 WL 676012 -at *4 (S.D. Fla
2%
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2007) (“Under the FLSA, courts apply the economic realities test to
determine whether a parent is, in fact, a joint employer for_purposéS-
of the FLSA.”) and Kaplun v. Lipton, 2007 WL 707383 at *3 (S.D. Fla.
2007) {™in order for all the corporate Defendants in this action to be
liable for Plaintiff’s overtime claim Plaintiff must establish their
liability as her employer through a.joint employer analysis”).
Moreover, the evidence does not support plaintiffs’ alternative
theories of liabiiity, which all assume that DMNA exercised
“substantial control” over DMSE. The. evidence overwhelmingly
suggests that DMSE conducted its.business independently from DMNA.
(DMNA’s SMF [197] at 99 14-35.) _DMNA’S invelvement in DMSE’s daily
operations was limi£ed. | (Id.) More importantly, DMNA had no
involvement whatscever with plaintiffs or the FLCs. See Greason v.
Se. R.R. Assoc. Bureaus, 650 F. Supp. 1; 4 (N.D. Ga. 1986) (“For the
agency thecry, the claimant must show that one entity acted as the
cther’s agent with respect to employment_practices.”)(emphasis added)
and Llampallas v. Mini-Circuits, ILab, Inc., 163 F.3d 1236,.1244—45
{(11th Cir. 1998) {the integrated enterprise theory conceﬁtrates-on the
“degree of contrcl an entity has over the adverse employment decisioﬁ
1l.on which the [plaintiffs’] suit is based.”). Accordingly, DMNA’s
motionrfor summary judgment [187] should be GRANTED, and plaintiffs’
motion for partial summary Jjudgment as to DMNA [203] should be

DENIED.
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ITI. Plaintiffs’ motions to strike or determine the valldltv of
- defendants’ offer of judgqment

The named blaintiffs filed this action on behalf of themselves
and other similarly situated migrant farmworkers. (See Amended
Cempl. [55].). Shortly after plaintiffs filed <their amended
éomplaint, they filed motions for c¢lass certification and for
certification as an FLSA collection action. (Pls.’” Mot. to Certify

Class [73] and Mot. te Certify FLSA Collective Action [84].)

.Subsequently, 47 plaintiffs opted into the lawsuit. (Pls.” Br. in
Supp. df Mot. to Strike [1992] at 2.) Defendants have issued Rule 68
offers of judgment to 42 of the opt-in plaintiffs. (Id. at 6.)
Plaintiffs move toc strike or invalidate those offers. (Pls.’ Mot. to

Strike Offers of J. [199]; Pls.’ Mot. to Determine_Validity of Offers
of J. [216].)

Pursuant to Rule €8, a defendant may make an offer of Judgment
to a plaintiff any time up tc ten days prior to trial. Fﬁl R. Cr1v.
P. 8. If. the plaintiff rejects the offef of judgﬁent, and
ultimately recovers less at trial than the amount specified in the

cffer, he must pay the defense costs incurred after the date of the

offer. Id. Plaintiffs contend that_ defendants’ offers are
inappropriate in the context of an FLSA collective action. (Pls.’
Mot. to Strike [198] at 7.) They seek judicial clarification of the

issue because rejecting the offers may prejudice plaintiffs in the
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eventual assessment of costs. (Id.)

The Eleventh Circuit has held that FLSA claims may only be
abridged or settled after a court reviews the proposed settlement to
ensure that it is fair and reasonable. Lynn‘s Food Stores, Inc. V.
United States, 679 F.2d 1350, 1352-53 (1lth Cir. 1982). As the Court
explained in Lynn’s Food:

There are only two ways in which back wage claims arising under
the FLSA can be settled or compromised by employees. First,
under section 216(c), the Secretary of Labor is authorized to
supervise payment to emplcyees of unpaid wages owed to them.

The only other route for compromise of FLSA claims is
provided in the context of suits brought directly by employees
against their employer under section 216(b) to recover back
wages for FLSA viclations. When employees bring a private
action for back wages under the FLSA, and present to the
district court a proposed settlement, the district court may
enter a stipulated judgment after scrutinizing the settlement
for fairness.

Id. at 1353.

Defendants have not presented its Rule 68 offers to the Court
for approval, with good reason. At this stage in the litigation,
there is absolutely no basis for determining whether the offers are’
fair and reasonable. The parties have not conducted any.merits
discovery or provided even an estimate as to the amount plaintiffs
might be entitled to recover on their FLSA and AWPA claims. See
Yates v. Applied Performance Tech., Inc., 205 F.R.D. 497, 503 (8.D.
Ohic 2002) (holding that it would. be inappropriate to compel

'plaintiffs to accept an offer of judgment where 1t was unclear how
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much.plaintiffs were owed) and Rubery v. Buth-Na-Bodhaige, Inc., 494
F. Supp. 2d 178, 181 (W.D.N.Y. 2007) (noting that courts have
“traditionally been wary of attempts by defendants to evade FLSA
-colléctive actions by making Rule €8 offers of judgment at the
earliest poésible time”). The amount specified in the offers appears
to have been randomly selected.

Defendaﬁts’ settlement offers have not been, and at this stage
in the litigation cannot be, reviewed or approved by the Court. The
offers are thus invalid under Lynn’s Food. Accordingly, the Court
'GRANTS plaintiffs’ motion to strike defendants’ Rule 68 offers [199]
_aﬁd DENIES as moot plaintiffs’ motion to determine the validity of
the offers [216]. Pursuant to this ruling, plaintiffs are not
subject to the consequences of refusing thé offers under Rule 68.

CONCLUSION

For the foregoing reasons, the Court finds that defendant DMNA's
Motion for Summary Judgment [197] should be GRANTED; defendant DMSE’ s
Moticns for Summary Judgment [198], {20C0], and [201] should be
DENIED; ﬁlaintiffs’ Motion to Strike Defendants’ Offer of Judgment
[199] should be GRANTEb; plaintiffs’ Motion for Summary Judgment with
respect to DMSE [Z20Z] should be GRANTED; plaintiffs’ Moticn for

Summary Judgment with respect to DMNA ([203] should be DENIED:

plaintiffs’ Motion to Determine the Validity of Defendants’ Offer of
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Judgment [216] should be DENIED as moot; and Attorney Mary Bauer'’s

unopposed Motion to Withdraw [229]

should be GRANTED.

§ /“
SC ORDERED, this 5 day of March, 2008,

@Aﬁ e

IE E. CARNES
TED STATES DISTRICT JUDGE

31




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31

