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EXECUTIVE SUMMARY

In 1995, a national assessment of the legal representation of children in
delinquency proceedings was conducted by the American Bar Associ-
ation’s Juvenile Justice Center, in collaboration with the Juvenile Law
Center and the Youth Law Center. The findings were published in A
Call for Justice: An Assessment of Access to Counsel and Quality of Rep-
resentation in Delinquency Proceedings. The report was the first national
assessment of its kind and laid the foundation for a closer examination
of the juvenile indigent defense systems in each individual state.

The Mississippi assessment of access to coun-
sel and quality of representation in youth
court proceedings is part of a national effort to
address deficiencies and highlight strengths in
juvenile indigent defense practices. Forty years
after the United States Supreme Court ruled in
Inre Gault that children in the delinquency sys-
tem have a right to counsel, the promise of this
decision remains largely unfulfilled. The goal of
this assessment is to evaluate juvenile defense
practices in Mississippi, reveal systemic obsta-
cles that impede just and balanced outcomes
for children in Mississippi’s youth court system,
and offer recommendations for change.

The information in this report was collected from
avariety of sources. In April 2004, the Mississippi
Coalition for the Prevention of Schoolhouse to
Jailhouse, the Southern Poverty Law Center, the
Mississippi Center for Justice, and the National
Juvenile Defender Center began a thorough
assessment of Mississippi’s juvenile indigent
defense system. With the support of Chief Justice
James W. Smith, Jr., of the Supreme Court of Mis-
sissippi, a team of highly-trained local advocates
and national experts observed youth court pro-
ceedings and visited juvenile detention centers
in counties across Mississippi during the summer
of 2005, before the arrival of Hurricane Katrina.
The investigative assessment team of 18 members
conducted site visits and court observations in 15
representative counties across Mississippi. At

each site, investigators interviewed juvenile jus-
tice system stakeholders, observed juvenile court
proceedings, and gathered documentary evi-
dence. The teams also visited detention centers
and interviewed detention center staff. The data
gathered from these observations and interviews
were supplemented by survey results received
from more than 150 youth court personnel across
the state. The National Juvenile Defender Cen-
ter and its partners also reviewed research and
reports relevant to the Mississippi juvenile jus-
tice system.

I. SIGNIFICANT FINDINGS

The assessment team investigators encountered
many devoted and talented lawyers for children
throughout Mississippi. Despite serious chal-
lenges, a few of these advocates were able to
provide remarkable legal services to children;
their professionalism, commitment, and dedi-
cation were unmistakable. But sadly, vigorous
representation was the exception, not the rule.

As discussed in greater detail in the pages that
follow, this assessment identifies serious short-
comings in the juvenile indigent defense system
that should be remedied as soon as possible.
While this report is comprehensive in its find-
ings and recommendations concerning the
quality of indigent defense representation and
systemic barriers to effective representation,
some of the most significant findings include:
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Untimely Appointment of Counsel

Although Mississippi’s youth court statute
requires that, in juvenile cases, “the child shall
be represented by counsel at all critical stages”
of the proceedings,! juvenile defense counsel is
often appointed too late in the process to have a
meaningful impact at critical stages of the case.
Many Mississippi youth courts do not appoint
counsel at important early stages of the pro-
ceedings, including interrogation, intake, and
even detention hearings. In many counties,
even when counsel is appointed at the deten-
tion hearing, the appointment comes too late.
The fact that counsel is appointed at the hear-
ing, and not before the hearing, when counsel
might have time to adequately prepare, robs the
majority of youth of meaningful representation
at this very important stage. A detained child
faces serious consequences. In the short term, a
detained client cannot assist as well in preparing
for adjudication, and does not make as good an
impression on the court as a client who has been
released.? In the long-term, studies show that
time spent in detention increases the likelihood
that a child will recidivate,® in part because the
child is likely to make negative peer connections;*
and because positive, community-based relation-
ships (in particular, with the child’s family) are
interrupted. The belated appointment of counsel
is effectively denying Mississippi’s children ade-
quate access to counsel.

Excessive Caseloads and Inadequate Resources

The quality of youth court representation in
Mississippi is severely compromised by defend-
ers’ staggering caseloads and sparse resources.
Mississippi’s court-appointed juvenile defend-
ers struggle with high caseloads. One juvenile
defender reported having as many as 500 cases
each year, making it impossible for him to deliver
the individualized and zealous representation
each child deserves. Defenders also struggle with
inadequate resources, as illustrated by the uniform
lack of access to support staff, technology, investi-
gators, social workers, and experts. In county after
county, Mississippi juvenile defenders contended
that they do not receive adequate compensation
for their critically important work. Judges, attor-
neys, and youth court personnel all agree that
low fees prevent court-appointed defenders from

investing the necessary time on youth court cases.
In addition, the courts have no system for tracking
the number of cases handled by each court-ap-
pointed defender, thereby depriving judges and
policy makers of an important measure of indi-
gent defense systems—because court-appointed
defenders with limitless caseloads cannot provide
adequate representation.

Lack of Zealous Advocacy

Across the state, investigators observed that the
level of advocacy provided for indigent youth in
Mississippi was less than zealous. Investigators
saw few defenders meeting with their clients
before hearings, and in many hearings, defend-
ers stood silent as their clients were detained,
adjudicated guilty, or sentenced to inappropriate
dispositions. There is little to no pre-adjudica-
tion advocacy, little to no appellate advocacy,
and very little investigation of youth’s cases.
While the assessment team did see some exam-
ples of dedicated and creative advocacy, such
advocacy was neither widespread nor common.

Confusion over the Role of Defense Counsel
Ethical standards mandate that the juvenile
defender’s duty is to represent the client’s legit-
imate expressed interests. Investigators found a
pervasive youth court culture in which juvenile
defenders are expected, and even pressured,
to adopt a “best interest” model of defense
representation. Most disturbingly, defenders
themselves are confused about their ethical
obligations. Defenders across the state reported
to investigators that their role was to safeguard
their clients’ best interests, and admitted to sub-
stituting their own judgment for their clients’
legitimate expressed interests.

Overflow of School Referrals

Mississippi youth courts are overrun with referrals
from local schools where children are arrested for
mostly minor offenses, like not wearing the school
uniform properly, disobeying the teacher, or school-
yard fights. These cases comprise a measurable
percentage of the juvenile justice docket. They drain
juvenile justice system resources, clog youth court
dockets, and fill detention center beds. The juvenile
justice system is simply no substitute for effective
school discipline practices.
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1. CONCLUSIONS & CORE RECOMMENDATIONS
The State Legislature should:

* Establish and fund an indigent defense sys-
tem that can ensure caseloads within national
standards, adequate support systems, and
ongoing training for juvenile defenders.

e Increase the resources available to the
youth court defenders — including access
to independent experts, social workers, and
investigators.

e Fund a continuum of community-based
dispositions, so judges have meaningful alter-
natives to secure care.

¢ Prohibit secure detention for children
who are detained only because their par-
ents/guardians are unable or unwilling to
care for them.

Bar associations should:

e Create standards for juvenile defenders
who represent children in youth court pro-
ceedings.

Mississippi Youth Court Judges should:

» Appoint attorneys at the earliest possible
stage in all juvenile cases — ideally as soon
as a child is determined indigent, but always
prior to initial hearings.

e Ensure that counsel has a meaningful
opportunity to meet with the client and pre-
pare for the hearings.

e Ensure all youth fully understand their
rights, including their right to appeal, before
all proceedings.

* Provide private facilities at the courthouse
to defense counsel for client consultation,
and ensure that the physical arrangement of
the courtroom reinforces the roles and rela-
tionships of the parties, so that children are
seated next to and can consult freely with
their attorneys.

 Ensure attorneys are compensated for all
reasonable work including client meetings,
investigations, legal research, motions prac-
tice, dispositional planning, and appeals.

e Provide attorneys with meaningful access
to independent investigators, experts, and
other support when necessary.

* Provide leadership in working with school
officials and mental health providers to
ensure that youth court is not the dumping
ground for those systems.

Juvenile defenders should:

 Always represent the expressed legitimate
interests of their clients.

* Regularly meet with clients before the day
of court, investigate cases, actively repre-
sent youth at initial and detention hearings,
and have regular post-hearing debriefings to
ensure that clients understand the proceed-
ings and their right to appeal.

 Ensure that effective representation hap-
pens at the earliest possible stage in juvenile
court proceedings and remains zealous
throughout the process.

« Develop expertise through ongoing train-
ing on juvenile justice related issues.

Mississippi law schools should:

* Provide increased opportunities for law
students’ involvement in youth court through
internships, clinics, and fellowships.

« Offer continuing legal education courses
to improve the quality of representation in
youth court.

Law enforcement should:

e Mandate training on developmental dif-
ferences between youth and adults to help
officers understand adolescents’ decision-
making abilities.

« Track juvenile arrest data according to race
to develop a baseline concerning the over-
representation of African Americans in the
juvenile justice system.

Public schools should:

* Reduce the number of school-based refer-
rals to the juvenile justice system by entering
into agreements with law enforcement, youth
courts, and mental health providers to spec-
ify objective criteria for school-based youth
court referrals and ensuring that school dis-
cipline policies are evidenced-based best
practices. ©
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INTRODUCTION

This assessment of access to counsel and quality of representation
in youth court proceedings is part of a national effort to review juve-
nile indigent defense delivery systems throughout the country, and to
evaluate whether juvenile defenders are fulfilling their constitutional
and ethical obligations in representing their young clients. It aims
to provide information about the role of defense counsel, to identify
structural or systemic barriers to more effective representation of
youth who stand accused of offenses, and to make recommendations
for ways to improve the delivery of juvenile defender services in each

state across the nation.

The job of juvenile defense counsel is complex
and challenging. Juvenile defense attorneys
must have all the legal knowledge and court-
room skills of a criminal defense attorney
representing adult defendants. In addition, juve-
nile defenders must be aware of the strengths
and needs of their juvenile clients and of their
clients’ families, communities, and other social
structures. Juvenile defenders must be able to:
* Understand child and adolescent development
to communicate effectively with their clients;

e Evaluate the client’s level of maturity and
competency and its relevancy to the delin-
quency case;

» Have knowledge of and contacts at communi-
ty-based programs to compose an individualized
disposition plan;

« Enlist the client’s parent or guardian as an ally
without compromising the attorney-client rela-
tionship;

* Know the intricacies of mental health and
special education law, as well as the network
of schools that may or may not be appropriate
placements for the client; and

e Communicate the long- and short-term col-
lateral consequences of a juvenile adjudication,
including the possible impact on public housing,
school and job applications, eligibility for finan-
cial aid, and participation in the armed forces.

For all of these reasons and more, it is critical
that juvenile indigent defense systems be com-
prehensively assessed to ensure that resources
are allocated wisely and that children are
receiving the legal protections that they are
constitutionally guaranteed.

|. DUE PROCESS AND THE JUVENILE JUSTICE SYSTEM

The first specialized juvenile court in the United
States was created on July 3, 1899, as part of an
Illinois legislative act establishing the juve-
nile court division of the circuit court for Cook
County.® Supporters of this reform sought
to shield youth from the harsh conditions in
prisons, and to improve children’s chances at
becoming productive citizens.® Because the
intent of the 1899 Illinois legislation aimed to
help youth rather than to punish them, the state
law required only cursory legal proceedings.”
There were no defense attorneys. Social work-
ers and behavioral scientists assisted the court
in carrying out the most appropriate disposition
of the cases. Detained youths were separated
from adult offenders and placed in training and
industrial schools, as well as in private foster
homes and institutions.® Probation officers were
hired to facilitate children’s adjustment. This
type of specialized juvenile court was quickly
duplicated in the larger cities of the East and
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Midwest, so that by 1925, some form of juvenile
court existed in all but two states.’

Until the 1960s, constitutional challenges to
juvenile court practices and procedures were
consistently overruled. Children were denied
the right to counsel. They did not have any
immunity against self-incrimina-

tion. They could be convicted on

hearsay testimony.'® They could

also be convicted by only a pre-
ponderance of the evidence.

Rulings found that juvenile pro-

ceedings were civil in nature and

that their purpose was to rehabili-

tate rather than punish."! Research

on the juvenile justice system

had begun to show that juvenile

court judges often lacked legal

training;? that probation officers

were undertrained and that their

heavy caseloads often prohibited
meaningful social intervention;

that children were still regularly

housed in jails; that juvenile cor-

rectional institutions were often,

in reality, little more than breed-

ing grounds for further criminal

activity; and that juvenile recidi-

vist rates were high.

In 1963, the United States Supreme

Court held that the Sixth Amendment requires
that indigent adults charged with a felony offense
be appointed an attorney at public expense. In
that landmark case, Gideon v. Wainwright,"® Jus-
tice Hugo Black wrote for a unanimous court
that “any person ... too poor to hire a lawyer can-
not be assured a fair adjudication unless counsel
is provided for him,” explaining that “lawyers in
criminal court are necessities, not luxuries”*

In the wake of Gideon, in a series of cases start-
ing in 1966, the Supreme Court extended this
and other bedrock elements of due process to
youth charged in delinquency proceedings.
Arguably the most important of these cases, In
re Gault® held that juveniles facing delinquency
proceedings have the right to counsel under
the Due Process Clause of the United States
Constitution, applied to the states through the

Fourteenth Amendment. The Court expressed
concern that youth in juvenile court were get-
ting “the worst of both worlds ... neither the
protections accorded to adults nor the solicitous
care and regenerative treatment postulated for
children.”*¢ The Court continued: “[t]he proba-
tion officer cannot act as counsel for the child.

His role ... is as arresting officer and witness
against the child. Nor can the judge represent
the child.””” The Court concluded that no matter
how many court personnel were charged with
looking after the accused child’s interests, any
child facing “the awesome prospect of incarcer-
ation” needed “the guiding hand of counsel at
every step in the proceedings against him” for
the same reasons that adults facing criminal
charges need counsel.®

The introduction of advocates to the juvenile
court system was meant to infuse the informal
juvenile court process with more of the zealous-
ly-guarded constitutional protections of adult
criminal court and their attendant adversarial
tenor. Noting that the “absence of substantive
standards has not necessarily meant that children
receive careful, compassionate, individualized
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treatment,”” the Court determined that a child’s
interests in delinquency proceedings are not
adequately protected without adherence to due
process principles. In addition to the right to
counsel, Gault also extended to youth the right
to notice of the charges against them, the privi-
lege against self-incrimination,?® and the right to
confront and cross-examine adverse witnesses.”!
In later cases, the Court held that a youth can-
not be adjudicated delinquent unless the state
proves his guilt beyond a reasonable doubt,?
that a delinquency proceeding constitutes being
placed “in jeopardy” and bars future prosecu-
tion for the same allegations,® and that youth
have the right to a formal hearing and an attor-
ney before being transferred to adult court for
criminal prosecution.?* In each of these cases,
the Court reaffirmed, that “civil labels and good
intentions do not themselves obviate the need
for criminal due process safeguards in juvenile
court[.]”?® As the President’s 1967 Commission on
Law Enforcement and the Administration of Jus-
tice stated, “No single action holds more potential
for achieving procedural justice for the child in
juvenile court than the provision of counsel. The
presence of an independent legal representative
of the child, or his parent, is the keystone to the
whole structure of guarantees that a minimum
system of procedural justice requires.”?

Perhaps most importantly, through this line of
due process cases, juveniles accused of delin-
quent acts were to become participants, rather
than spectators, in their court proceedings. The
Court observed specifically that juvenile respon-
dents needed defenders to enable them “to cope
with problems of law, to make skilled inquiry into
the facts, to insist upon regularity of the proceed-
ings, and to ascertain whether [the client] has a
defense and to prepare and submit it.””” By the
early 1980s, there was professional consensus
that defense attorneys owe their juvenile clients
the same duty of loyalty as adult clients.?® That
coextensive duty of loyalty requires defenders to
represent the legitimate “expressed interests” of
their juvenile clients, and not the “best interests”
as determined by the attorney.?

With its decisions in Gault and other cases, the
Court moved the treatment of youth in juve-
nile justice systems into the national spotlight.

In 1974, with a goal of protecting the rights of
children, Congress enacted the Juvenile Jus-
tice and Delinquency Prevention Act (JJDPA).*
The JJDPA created the National Advisory Com-
mittee for Juvenile Justice and Delinquency
Prevention, which was charged with devel-
oping national juvenile justice standards and
guidelines. The National Advisory Committee
standards, published in 1980, require that chil-
dren be represented by counsel in delinquency
matters from the earliest stage of the process.*

At the same time, several non-governmental
organizations also recognized the necessity of
protections for youth in delinquency courts. Begin-
ning in 1971, and continuing over a ten-year period,
the Institute of Judicial Administration (IJA) and
the American Bar Association (ABA) researched,
developed, and produced 23 volumes of compre-
hensive juvenile justice standards, annotated with
explicit policies and substantive commentary.*?
The IJA/ABA Joint Commission on Juvenile Stan-
dards relied upon the work of approximately 300
dedicated professionals across the country with
expertise in many disciplines relevant to juvenile
justice practice, including the law, the judiciary,
social work, corrections, law enforcement, and
education. The Commission circulated draft stan-
dards to individuals and organizations throughout
the country for comments. The final standards,
which were adopted by the ABA by 1982, were
crafted to establish a model juvenile justice sys-
tem, one that would not fluctuate in response to
transitory headlines or controversies.

Congress reauthorized the JJDPA in 1992, reaf-
firming the importance of the role of defense
counsel in delinquency proceedings, specifi-
cally noting the inadequacies of prosecutorial
and indigent defense delivery systems charged
with providing individualized justice. Recog-
nizing the need for more information about the
functioning of delinquency courts across the
country, Congress asked the federal Office of
Juvenile Justice and Delinquency Prevention
(OJJIDP) to address the issue.

One year later, in 1993, OJJDP responded to
Congress’ request by funding the Due Process
Advocacy Project, led by the ABA Juvenile Jus-
tice Center, together with the Youth Law Center
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and the Juvenile Law Center. The purpose of
the project was to build the capacity and effec-
tiveness of the juvenile defense bar to ensure
that children have meaningful access to quali-
fied counsel in delinquency proceedings. One
result of this collaboration was the 1995 release
of A Call for Justice: An Assessment of Access to
Counsel and Quality of Representation in Delin-
quency Proceedings, a national review of the
legal representation of children in delinquency
proceedings.® The first systemic national assess-
ment of its kind, the report laid the foundation
for a closer examination of access to coun-
sel, the training and resource needs of juvenile
defenders, and the quality of legal representa-
tion provided by each state’s juvenile indigent
defense system. The report highlighted the gaps
in the quality of legal representation for indi-
gent children across the country. While many
juvenile defenders represent their clients with
inspiring skill and zeal, the report reached the
disturbing conclusion that instances of model
advocacy are found few and far between, and
that effective juvenile representation is impeded
by insidious systemic barriers. Forty years after
Gault’s recognition of the importance of the
right to counsel for youth, the promise of effec-
tive delinquency representation remains elusive
for many poor children.

In the ten years since the publication of A Call
for Justice, several reports have indicated serious
problems with Mississippi’s juvenile indigent
defense system. In 1995,1997, and 1998, the Mis-
sissippi Bar Association consistently found that
“funding for indigent defense in Mississippi is
totally inadequate,” and “results in poor quality
service and representation.”** A 2000 study by
the Mississippi Administrative Office of Courts
documented a broken and vastly under-re-
sourced system in which youth court-appointed
defenders almost never spoke to children or
witnesses prior to court appearances.® Defend-
ers rarely investigated alternative sanctions
and hardly ever spoke to family members. A
2003 report by the National Association for the
Advancement of Colored People Legal Defense
and Educational Fund found that “the state of
Mississippi ignores its constitutional obligation
to provide adequate counsel for the poor,” result-
ing in children as young as 14 years old being

held in adult jails, where they wait for months
to speak with an attorney.** The report further
found that “[h]Jundreds of juvenile defendants in
youth court proceedings are represented by law-
yers who never file motions, interview witnesses,
or challenge the state’s evidence in any way.”*’

The deficiencies highlighted in A Call for Jus-
tice led to the founding, in 1998, of the National
Juvenile Defender Center, to provide a per-
manent capacity to support front-line juvenile
defenders across the country. Since 2005, the
National Juvenile Defender Center has been an
independent, non-partisan organization devoted
to ensuring excellence in juvenile defense and
promoting justice for all children.

The findings of A Call for Justice prompted an
outpouring of concern from judges and lawyers
across the country, and pointed to the need for
state-specific assessments to guide and inform
legislative reforms. In response, a methodol-
ogy was developed to conduct comprehensive
assessments of access to counsel and qual-
ity of representation in individual states. Since
1995, state-specific juvenile defense assess-
ments have been conducted in 15 states: Florida,
Georgia, Indiana, Illinois, Kentucky, Louisiana,
Maine, Maryland, Montana, North Carolina,
Ohio, Pennsylvania, Texas, Virginia, and Wash-
ington. Re-assessments have been conducted in
Kentucky and Louisiana. County-based assess-
ments were conducted in Cook County, Illinois,
Marion County, Indiana and Caddo Parish, Lou-
isiana. A new assessment is underway in West
Virginia, and the National Juvenile Defender
Center is continuously working with leaders in
states who are interested in conducting juvenile
indigent defense assessments.

Il. THIS ASSESSMENT AND ITS METHODOLOGY

In April 2004, the Mississippi Coalition for the
Prevention of Schoolhouse to Jailhouse, the
Southern Poverty Law Center , and the Missis-
sippi Center for Justice united with the National
Juvenile Defender Center to launch a thorough
assessment of Mississippi’s juvenile indigent
defense system. With the support of Chief Jus-
tice James W. Smith, Jr., of the Supreme Court
of Mississippi, a team of highly-trained local
advocates and national experts observed youth
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court proceedings and visited juvenile detention
centers in fifteen Mississippi counties during the
summer of 2005, before the arrival of Hurricane
Katrina. The primary goal of this assessment is to
encourage excellence in juvenile defense and to
promote justice for youth in Mississippi’s juvenile
justice system. Assessments also provide policy
makers and leaders with accurate baseline data
so that they can make informed decisions as they
proceed with reform efforts. The assessment eval-
uates whether Mississippi youth have meaningful
access to counsel in delinquency proceedings,
highlights the significant, systemic barriers to
quality representation, including resource alloca-
tion, funding, and other challenges, and provides
recommendations for improving Mississippi’s
juvenile indigent defense delivery system.

The information in this report was gleaned from
a variety of sources. An investigative assessment
team of 18 members conducted site visits and
court observations in 15 representative coun-
ties across Mississippi. These counties were
selected based on a comprehensive analysis
of state demographics, crime trends, and indi-
gent defense delivery systems. The assessment
team included private practitioners, academics,
current and former public defenders, defender
managers, and juvenile justice advocates; all the
investigators were very familiar with the role of
defenders in youth court. Investigators visited
each site to conduct interviews, observe juve-
nile court proceedings, and gather documentary

evidence. Using interview protocols developed
by the American Bar Association Juvenile Jus-
tice Center and the National Juvenile Defender
Center, the team conducted extensive interviews
at each site with youth court judges, defenders,
prosecutors, counselors, parents, and court-in-
volved youth. The teams also visited detention
centers and interviewed detention center staff.
Demonstrative and anecdotal data gathered from
these observations and interviews were supple-
mented by survey results received from more
than 150 youth court personnel across the state.
The National Juvenile Defender Center and its
partners also reviewed research and reports rele-
vant to the Mississippi juvenile justice system.

Chapter One contains a discussion of the back-
ground for the legal representation of youth
in Mississippi. Chapter Two includes a review
of relevant Mississippi law. The data resulting
from the research and site visits are summarized
in Chapter Three, Assessment Findings, which
includes the findings regarding meaningful
access to counsel, ethical and role confusion, the
culture of juvenile court, and other barriers that
affect the quality of representation of Missis-
sippi youth. Chapter Four contains a description
of the effect of Hurricane Katrina on Mississip-
pi’s juvenile indigent defense delivery system.
Chapter Five includes recommendations to pro-
pel reform initiatives to improve the quality of
representation for indigent youth in Mississip-
pi’s juvenile justice system. ©
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chapter one

THE BACKGROUND FOR THE
LEGAL REPRESENTATION OF YOUTH

I. POVERTY, DELINQUENCY, AND JUSTICE STATISTICS
It is not easy to be a child in Mississippi. Abysmal rankings in overall
child well-being are common to all Deep South states, but Mississippi
has ranked as the worst of the worst since 1999. According to the Annie
E. Casey Foundation’s 2006 KIDS COUNT Data Book, the state of Missis-
sippi holds the lowest rank in the country for percentage of low-weight
babies, percentage of children living in poverty, and infant mortality
rates.’® Mississippi ranks only slightly higher for child death rates,

teen death rates, teen pregnancies, and high
school dropout rates.* Mississippi’s youth court
involved children, who are disproportionately
African American*® and desperate for mental
health services, are among the most vulnera-
ble youth in the country. A study commissioned
by the state of Mississippi found that up to 80%
of incarcerated juveniles live with some form
of mental illness.** Approximately 80% of the
children locked up in Mississippi are African-
American.*? Yet African Americans comprise
only 36% of Mississippi’s overall population.*?

According to state data, Mississippi’s court-in-
volved youth are also overwhelmingly non-violent
offenders. Mississippi law provides that serious
offenders over the age of 13 are tried as adults, **
and if convicted, serve time in the Department
of Corrections.*> Children often find themselves
under youth court jurisdiction for school related
offenses: truancy, schoolyard fights, and disruptive
classroom behavior. ¢ If adjudicated delinquent,
these children are ordered into the Department of
Human Services’ programs.

Experts agree that more community-based sanc-
tions and fewer jail cells are the only proven
ways to reduce juvenile delinquency.*” Without

these community-based programs, youth with
behavioral, mental health, and substance abuse
problems who pose no threat to public safety
may end up behind bars. 4

The law related to Mississippi’s juvenile jus-
tice system has gained national attention. In
1979, the National Council of Juvenile and
Family Court Judges recognized the Missis-
sippi youth court law as a national model for
juvenile justice legislation. And in May 2005,
the Center for Policy Alternatives named Rep-
resentative George Flaggs, the architect of the
Juvenile Justice Reform Act of 2005, “Leg-
islator of the Month” for his juvenile justice
reform efforts. Several recent lawsuits over
conditions in Mississippi’s juvenile facilities
and reports issued by the state and federal
governments indicate that Mississippi has
faced some profound challenges protecting
the rights of at-risk youth.*

Il. THE IMPACT OF HURRICANE KATRINA

On August 28 and 29, 2005, Hurricane Katrina
cut a two-day path of destruction through Mis-
sissippi. Many of Mississippi’s coastal towns
were literally leveled overnight. Hurricane-
force winds reached coastal Mississippi by 2 a.m.
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and lasted over 17 hours, producing 11 tornadoes®
and a 28-foot storm surge that flooded 6-12 miles
inland.® The pictures of those who were unable to
evacuate, trapped on their rooftops, scrambling to
climb trees, or swimming through the flood waters
have been seared into the national consciousness.
Afterward, over 231 people died in Mississippi,*
and forty-nine counties were declared disaster
areas for federal assistance.”

Almost two years later, the extent of the devasta-
tion in Mississippi is still staggering. Approximately
61,400 homes and apartments sustained severe or
major damage from the storms.** More than 3,300
businesses were damaged throughout the state.*
In a state of just 2.9 million residents, more than
one in six Mississippians have sought help.®® More
than 97,000 people are still living in FEMA trail-
ers and mobile homes.” Many neighborhoods are
still piled high with storm debris. For the poorest
Mississippians, the hurricane dealt a “dispropor-
tionate, catastrophic blow.”*

lll. STRUCTURE OF THE JUVENILE

INDIGENT DEFENSE SYSTEM

Mississippi has 82 counties. In some counties,
Chancery Courts exercise jurisdiction over delin-
quency proceedings. In other counties, youth court
divisions of county courts exercise delinquency
jurisdiction.” There are also two municipal youth
courts. Chancery Courts are courts of general
jurisdiction. Youth court divisions of county courts
are limited jurisdiction courts.

Except for death penalty trials,®® death pen-
alty post-conviction proceedings,® and felony
appeals®? the state of Mississippi does not

fund a statewide indigent defense
system.%® Instead, each individual
county appropriates monies to sup-
port its indigent defense services.
Unfortunately, many counties place
a very low priority on their obliga-
tion to contribute to the defense
of their poor citizens.** As of 2003,
only three Mississippi counties had
an office staffed by one or more
full-time public defenders.®® Most
counties either contract with part-
time defenders who split their time
with private practice, or appoint
private attorneys to represent indigent defen-
dants on an as-needed basis. The rates paid to
appointed counsel vary from county to county.
But as of 2003, only one state — North Dakota
— spends less on indigent defense.®® And, as
limited as resources for adult criminal defense
are, funds for juvenile indigent defense are
even more scarce.?’

Nonetheless, there has been a groundswell
of support for a statewide indigent defense
system. In 1996 and again in 1999, two over-
worked public defenders sued the state and
their counties, on the grounds that insuffi-
cient funding and resources forced them to
provide constitutionally deficient represen-
tation.®® The Mississippi Bar Association has
consistently found that “funding for indigent
defense in Mississippi is totally inadequate,”
and “results in poor quality service and
representation.”®® In 1998, the Mississippi leg-
islature passed the Statewide Public Defender
System Act,”® but failed to allocate funds to
implement this legislation. In 1999, three
counties sued the state to force it to share
the cost of providing indigent defense servic-
es.”! In 2000, the Statewide Public Defender
System Act was repealed; legislators faulted
budget constraints.”> In 2001, the Mississippi
Supreme Court ruled that Quitman County
had made enough of a prima facie showing to
proceed to adjudication.” In that case, several
district attorneys, the Mississippi Association
of Supervisors, and the sheriffs of 11 coun-
ties filed amicus briefs in support of Quitman
county, calling for reform of Mississippi’s
indigent defense delivery system.” ©
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chapter two

ROLE OF COUNSEL IN
DELINQUENCY PROCEEDINGS

I. MISSISSIPPI YOUTH COURT’S POLICY, PURPOSE, AND PROCEEDINGS
The policy statement of Mississippi’s youth court statute promises
that children under youth court jurisdiction will receive “care, guid-
ance and control, preferably in such child’s own home as is conducive
toward that end and is in the state’s and the child’s best interest” to
become “a responsible, accountable and productive citizen.” The
“public policy” of the state is that “the parents of each child shall be
primarily responsible for the care, support, education, and welfare of

[their] children[.]” When it is necessary that
a child be removed from the control of his or
her parents, the youth court is legally bound to
secure “proper care” for that child.”®

The youth court policy statement reveals three
foundational principals of Mississippi’s youth
court system. The first bedrock principle is
that children are fundamentally different than
adults. The second principle is that the primary
goal of every youth court is to mold each child
before it into “a responsible, accountable and
productive citizen.”’ The third fundamental
principle is a strong preference for communi-
ty-based placements. Based on these principles,
the architects of the Mississippi Youth Court
Act designed a system in which the judge’s
role extends far beyond determining whether
or not a child has committed a “delinquent”
act.”” Mississippi youth court judges must also
explore the underlying causes of the child’s
behavior and ensure that the child receives the
“care, guidance and control” necessary to pre-
vent similar conduct in the future.”® The intent
in the statute was reaffirmed with the passage
of the Juvenile Justice Reform Act of 2005
and the Mississippi Juvenile Delinquency Pre-
vention Act of 2006, relatively new laws that

establish sentencing restrictions and disposi-
tional requirements meant to encourage more
community-based placements.

1I. JURISDICTION AND VENUE

The youth court has exclusive jurisdiction in all
proceedings concerning a delinquent child except:
1) when the act attempted or committed by the
child would be punishable under state or federal
law by life imprisonment or death if committed by
an adult or 2) the act attempted or committed by
the child involved the use of a deadly weapon or
concealed weapon, and would constitute a felony
if committed by an adult. In those cases, original
jurisdiction will be in the circuit court.

When a child is expelled from school, the youth
court is notified of the expulsion and “the act
constituting the basis for expulsion.””” This
reporting does not automatically mean that a case
is opened in youth court. Intake counselors have
great discretion in determining whether to initi-
ate the youth court process against a suspended
student. In some courts, if a referral is made the
court requires the school district to act as a com-
plainant. In other jurisdictions the youth court
counselor collects information about suspensions
and records it in the youth’s file. This information
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may then be used against the child in later pro-
ceedings (i.e. to support allegations of a probation
violation or contempt of court).

Jurisdiction over the child attaches at the time
of the offense and continues — for that offense
— until the child’s 20th birthday, unless jurisdic-
tion is terminated by order of the youth court.
The youth court does not have jurisdiction over
felony offenses committed after the child’s 17th
birthday,® or over any offenses committed after
the child’s 18th birthday.* The minimum age of
prosecution in Mississippi is 13; in other words,
no child under the age of 13 can be held crim-
inally responsible or be criminally prosecuted
for a misdemeanor or felony.®? But children
as young as 10 years old can be found delin-
quent and incarcerated in Mississippi’s training
schools and juvenile detention centers.*

Youth court judges are empowered to “issue
all writs and processes including injunctions
necessary to the exercise of jurisdiction and to
carrying out the purpose of this chapter.”®* Any
person who refuses to comply with an order of
the youth court is in contempt of court and may
be punished by a fine under $500 or imprison-
ment not to exceed 90 days.*

Delinquency proceedings should occur in
the county where any of the charged acts are
alleged to have occurred. But after adjudication,
the court may, in the best interests of the child,
transfer the case to the county where the child
lives or where a youth court has previously had
jurisdiction.®

In counties that do not have a youth court judge,
the presiding circuit court judge may appoint a
referee “who shall be [an attorney] at law and
[member] of the bar in good standing to act
in cases concerning children.” However, only
referees appointed after July 1, 1991 must be
attorneys.” A referee “possess|es] all [the] pow-
ers and perform[s] all the duties of the youth
court judge.”®®

11l. TRANSFER OF JURISDICTION
FOR ADJUDICATION AS ADULT
A child may be transferred to the circuit court
for prosecution as an adult in two ways: 1) by

discretionary waiver® or 2) by statutory exclu-
sion from youth court when the child is charged
with an offense that falls “in the original cir-
cuit court jurisdiction” rather than youth court
jurisdiction.”® The minimum age for transfer in
Mississippi is 13 years old.”

Before a child can be transferred by discretionary
waiver, the court must hold a transfer hearing.
The judge may transfer jurisdiction upon finding:
1) probable cause to believe the youth committed
the alleged offense; and 2) clear and convincing
evidence that “there are no reasonable pros-
pects of rehabilitation within the juvenile justice
system.”? The child may waive the probable
cause phase of the transfer hearing.*® As for the
second inquiry, Mississippi law mandates that
the court consider several factors in deciding
whether reasonable prospects of rehabilitation
exist, including, but not limited to, the charac-
teristics of the alleged offense, the child’s mental
health, family circumstances, social history, and
the dispositional options available in the juvenile
and adult criminal justice systems.** The finding
that the child’s needs exceed the rehabilitative
capabilities of juvenile court must be supported
by clear and convincing evidence. By statute,
children must be represented by counsel in all
transfer hearings.”

A child is transferred by statutory exclusion if
the child is at least 13 years old and that child
commits or attempts to commit any one of a
number of excludable offenses. An exclud-
able offense is defined as an act committed
with a deadly weapon, or an act which, if
committed by an adult, is punishable by life
imprisonment. Since the circuit court has
original jurisdiction of these crimes, the child
must be tried as an adult.*

A child not previously tried as an adult and
facing charges in adult court still has some
opportunity to have his case remanded to youth
court. If a youth court transfers a child to cir-
cuit court, the child may move for a circuit court
review of the transfer proceedings.”” The circuit
court must remand the case back to youth court
if there is no substantial evidence to support
the order of the youth court. *® Similarly, a child
under the original jurisdiction of the circuit
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court because he is accused of a crime punish-
able by life in prison or committed with a deadly
weapon, may ask the circuit court to move his
case to youth court. This “reverse transfer” pro-
vision allows the circuit court to transfer the
case to youth court upon finding that the trans-
fer would be “in the best interest of such child
and in the interest of justice.””

Once the child is transferred for prosecution as
an adult, the circuit court has exclusive juris-
diction over the offense alleged in the original
petition, as well as any lesser included offense.*
Once the child has been convicted as an adult, the
youth court permanently loses jurisdiction over
the child.**! The circuit court may not remand the
case of a child who has previously been convicted
as an adult, either for an excluded offense or fol-
lowing a waiver. If the juvenile is tried in adult
court but not convicted, the youth court has juris-
diction over subsequent non-felony offenses, but
the circuit court has automatic jurisdiction over
any subsequent felony cases.!%?

The circuit judge must sentence a child trans-
ferred from youth court as if that child were an
adult. The judge does not have the authority to
commit a child transferred from youth court to
the Division of Youth Services.!®®

IV. JUVENILES RIGHT TO COUNSEL

Mississippi’s Youth Court Code takes a strong
stance on children’s right to counsel, stating that,
in juvenile cases, “the child shall be represented
by counsel at all critical stages” of the proceed-
ings “including, but not limited to, detention,
adjudicatory and disposition hearings and parole
or probation revocation proceedings.”'** By stat-
ute, children must be represented by counsel in
all transfer hearings. %

The Mississippi Code provides that “[i]f indi-
gent, the child shall have the right to have
counsel appointed for him by the youth court.”1%
All children are presumed indigent, whether or
not their parents can afford to hire counsel.

The judge has a specific duty to inform chil-
dren of their right to counsel.!” The judge must
inform a child of his right to counsel once the
child is in custody;'°® as an important corollary,

when a child is taken into custody, the child must
be allowed to call his attorney.’® The judge must
also inform the child of his right to counsel at the
beginning of an adjudication hearing, as well as
determine if the child is represented by counsel.*?
If the child is unrepresented, the court must make
sure that the child understands the right to coun-
sel and the right to have counsel appointed if the
child cannot afford to hire an attorney.!*

Enacted in April 2006, the Mississippi Juvenile
Delinquency Prevention Act of 2006 establishes
the framework for a model juvenile justice
system. The bill includes special provisions
specifying that a child’s legal rights must be
read to the child upon being taken into custody,
and focusing on providing Mississippi’s children
with well-trained defense counsel at every criti-
cal stage. In part, the bill:

* specifies that under existing law, parties have
the right to be represented by counsel at deten-
tion, adjudicatory, and disposition hearings;

e requires the youth court judge to appoint
a court-appointed attorney to represent an
indigent youth at all critical stages of the pro-
ceedings;

e requires all youth court appointed attor-
neys to receive juvenile justice training that
is approved by the Mississippi Judicial Col-
lege and/or the Mississippi Bar Association,
and assigns both organizations the responsibil-
ity to determine the amount of juvenile justice
training and continuing education required of
juvenile attorneys;

« provides that a youth court appointed attor-
ney will be disqualified to serve and will be
immediately removed from the office of youth
court appointed attorneys if he or she misses
two consecutive juvenile justice training ses-
sions or fails to attend a continuing education
session within six months of his or designation
as a youth court appointed attorney; and

e provides that the Administrative Office of
Court must maintain a ledger of youth court
appointed attorneys and their training records.

V. THE NATURE OF YOUTH COURT PROCEEDINGS

Mississippi’s code characterizes youth court
proceedings as “entirely of a civil nature.”"? The
general public is excluded from youth court
hearings."® All court records — including records

Mississippi * Fall 2007 21



created by children and retained by law enforce-
ment — are confidential.™ However records are
not confidential for children convicted as adults
or children adjudicated delinquent for certain
sexual offenses, and certain violent offenses."
All youth court hearings, even adjudications, are
conducted without a jury.!*®

Except for detention and shelter hearings, a
complete record of all evidence must be made.'
Accordingly, all parties in a youth court pro-
ceeding have the right at any hearing where
a report or investigation is admitted into evi-
dence to 1) subpoena, confront and examine the
person who prepared or furnished data for the
report; and 2) introduce evidence to contest the
report.'® The court can consider only evidence
that has been formally admitted at the adjudica-
tory hearing.**® All testimony must be under oath
and may be in narrative form.!*° An out of court
admission by the child, even if otherwise admis-
sible, is insufficient to support an adjudication
of delinquency, unless the admission is corrobo-
rated by other competent evidence.'?!

VI. CUSTODY AND DETENTION

Where the youth court has jurisdiction, only the
youth court can issue an arrest warrant or cus-
tody order for the child.!*> A detention hearing
must be held within 48 hours to determine if
continued custody is necessary.’® Custody will
be considered necessary: 1) when the child is in
danger or would endanger others; 2) to ensure
the child’s presence in court; or 3) when the par-
ent or guardian is not available to provide for the
care and supervision of the child; and 4) when
there is no reasonable alternative to custody.!?*
All parties attending the detention hearing have
the right to present evidence and cross-examine
witnesses. The youth court statute presumes that
a child should be released. In fact, the youth court
must release the child to the custody of his or her
parents or guardian, unless the youth court finds
that there is probable cause that the youth court
has jurisdiction and that custody is necessary.’?s

A child in custody must be informed immedi-
ately of: the reasons he or she is in custody; his
right to counsel; the rules and regulations of
the custodial facility; the conditions of his cus-
tody; and the time and place of the detention

hearing. When a child is taken into custody, the
child must be able to call both his or her other
guardian and his or her counsel, and must be
allowed to telephone his or her guardian at rea-
sonable intervals.!?

“All juveniles in custody must undergo a health
screening within one hour of admission to any
juvenile detention center, or as soon thereafter
as reasonably possible.”?’ If the screening indi-
cates that a juvenile is in need of emergency
medical or mental health services, the deten-
tion staff must refer the youth to the appropriate
provider as soon as is reasonably possible.’?® All
detention centers are legally obligated to pro-
vide, at a minimum, an educational program,
visitation, counseling, supervision, medical ser-
vice, recreation and exercise programs, and
reading materials.!?

VII. PETITION, SUMMONS, AND SERVICE

All delinquency cases begin with the filing of
a petition.”®® Upon authorization of the youth
court, the youth court prosecutor will draft and
file the petition, unless the court has designated
some other person to draft and file the petition.**!
While judges have discretion to determine
whether a formal petition is filed in youth court,
in practice they largely follow the recommenda-
tions of youth court counselors and prosecutors.
When a child is detained, the petition must be
filed within five days of the detention hear-
ing.*? In non-custodial cases, the petition must
be filed within 10 days of the court order autho-
rizing the filing of the petition.'*® The court has
discretion to dismiss the case if the prosecution
fails to comply with these filing deadlines.’** The
petition must identify the child and his or her
parent or guardian. The petition must also pro-
vide a statement of the alleged facts that have
brought the child under the youth court’s juris-
diction, with the same particularity required in a
criminal indictment.”®® It must also include, inter
alia, a citation to the law that the child is alleged
to have violated.!*

When a petition has been filed and hearing date
set, the judge must order the youth court clerk
to issue a summons to the child, his or her par-
ents or guardian, and any other person deemed
necessary to appear personally at hearing.’*”
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The summons must include the date and time of
the hearing, and must inform the child of his or
her right to be represented by an attorney. The
summons must also state that if the child is indi-
gent, the court will appoint an attorney.'*® The
summons must be served personally. Generally, a
child is properly served in the same manner as an
adult.”® In addition, service on a child under the
age of 14 must be made with the child’s parent,
guardian, or guardian ad litem."*° The summons
must be served no fewer than three days before
the date of the adjudicatory hearing.!!

VIII. INFORMAL ADJUSTMENT

Informal adjustment is a voluntary, informal pro-
cedure in which the youth court staff interviews
the child and the child’s parent or guardian, and
makes appropriate referrals to public and private
agencies that provide services that may benefit
that child. While the informal adjustment process
is underway, no petition is filed.*? Such referrals
may include a temporary placement of the child,
or court supervision with the consent of the child
and the child’s parent or guardian.'*? The informal
adjustment conference is conducted by an adjust-
ment counselor who is appointed by the court
or the court’s designee. The child has the right
to be represented by counsel during the confer-
ence. During the conference, the parties discuss
and agree upon recommendations to correct the
child’s behavior. These recommendations are
reduced to a written agreement, which is signed
by all parties. An agreement reached at an infor-
mal adjustment conference can not last longer
than six months. Either the child or the coun-
selor may chose to terminate the agreement and
have the matter revert back to the formal adjudi-
cation procedure.**

IX. ADJUDICATION

For non-custodial cases, the adjudicatory hear-
ing must be held within 90 days of the filing of
the petition. If the adjudicatory hearing is not
held within the 90 days, the petition must be dis-
missed with prejudice.!*s If a child is detained,
an adjudicatory hearing should be held “as soon
as possible but not later than 21 days after the
child is first detained,” unless the hearing is
postponed “upon the motion of the child, where
process cannot be completed or upon a judicial
finding that a material witness is not presently

available.”**¢ If the hearing is postponed or not
held for some other reason, the child may be
released from detention.*

The adjudication hearing is analogous to an adult
criminal trial, with opening statements, presenta-
tion of evidence, and closing arguments. Juvenile
adjudications are tried before a judge; children in
Mississippi youth court proceedings have no right
to a jury trial. The same rules of evidence apply for
both juvenile adjudications and criminal trials. The
child’s involvement in the alleged offense must be
proven beyond a reasonable doubt, and the child
must have fair opportunity to introduce evidence
and cross-examine adverse witnesses.

While there is no plea bargaining in delinquency
proceedings,*® the accused child may appear
before the judge to admit the allegations in the
petition at any time after the petition has been
filed.*** The judge may accept the admission if the
judge finds that 1) the child making the admission
fully understands his or her rights and the con-
sequences of the admission, 2) the child making
the admission is doing so voluntarily, intelli-
gently, and knowingly, 3) the child making the
admission does not report facts that constitute a
defense during the allocution, and 4) the child is
“effectively represented by counsel.”*

At the beginning of the plea hearing, the youth
court must explain to the child that he or she has
the right to counsel, to remain silent, to subpoena
and cross examine witnesses, and to appeal.’s! The
youth court must determine whether the child is
represented by counsel. 52 If the child is not rep-
resented, the court must determine whether he
or she understands the right to counsel and the
right to have counsel appointed if the child can-
not afford an attorney.

If the youth court finds beyond a reasonable doubt

that the child is a delinquent child, the youth court
must enter an order adjudicating the child delin-
quent.’®® Upon adjudication, the youth court must
hold a hearing to determine the appropriate dispo-
sition, or sentence, for the child.'*

X. DISPOSITION

The disposition hearing is “separate, distinct
and subsequent to the adjudicatory hearing,”
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but it may be held immediately following the
adjudicatory hearing.!®s If the child is taken
into custody, the disposition hearing must be
held within 14 days unless postponed for good
cause.’®® In practice, the disposition hearing is
frequently held immediately after the adjudi-
cation hearing. But if a child is not detained,
the statute does not require the court to hold
a dispositional hearing within a specified time.
After the adjudication hearing, the court must
immediately set a time and place for the dis-
position hearing. Generally all disposition
hearings are held within 30 days of the adjudi-
cation hearing.

Before entering a disposition order, the youth
court must consider:

a) The nature of the offense;

b) The manner in which the offense was com-
mitted;

¢) The nature and number of a child’s prior adju-
dicated offenses;

d) The child’s need for care and assistance;

e) The child’s current medical history, including
medication and diagnosis;

f) The child’s mental health history, which may
include, but not be limited to, the Massachusetts
Youth Screening Instrument version 2 (MAY-
SI-2);

g) The child’s cumulative record from the last
school, including special education records, if
applicable;

h) Recommendation from the child’s school of
record based on areas of remediation needed;

i) Disciplinary records from the child’s school;
and,

j) Records of disciplinary actions outside of the
school setting.'s”

Upon written motion, the youth court must
make written findings of fact and conclusions
of law to document the findings underlying a
disposition order.'*® If the court orders a child
to a state-supported training school, an admis-
sion packet must be prepared for the child that
contains the child’s medical, mental health, and
academic history.!* If the Department of Human
Services determines that a child is in need of
treatment for a mental illness, it must file an
affidavit with the youth court alleging such, and
the youth court must then refer the child to a

community mental health center for evaluation.
If the evaluation recommends residential care,
the youth court will proceed with civil commit-
ment proceedings.'®

When determining the appropriate disposition,
or sentence, for a delinquent child, the youth
court judge has several options:!'*!

« release of the child without further action;

« placement of the child with parents, guardians,
a relative, or other people subject to the court’s
conditions;

« probation;

* supervision, including participation in educa-
tional, service or treatment programs;

« civil fine not to exceed $500;

* suspension of child’s driver’s license for not
more than 1 year;

e placement in DHS-run facility, wilderness
training program, or state-supported training
school;'e?

* placement in a public or private community-
based organization that assumes responsibility for
the education, care, and maintenance of child,;

« placement in a juvenile detention center for
not more than 90 days;'®®

* placement in a work program;

e referral to an A-team for system of care ser-
vices.® An “A-team” is defined as a team of
specialists working together to provide “sys-
tem of care” services for non-violent juvenile
offenders with serious behavioral or emotional
disorders. Each team is comprised of a school
counselor, a community mental health profes-
sional, a social services professional, a youth
court counselor (who will ensure that the youth
is appropriately supervised to protect public
safety), and a parent of the child in the juvenile
justice system.'®s

* Participation in the Adolescent Offender Pro-
gram (AOP). The Mississippi Division of Youth
Services describes the AOP program as “a com-
munity-based partnership among the Mississippi
Department of Human Services/Division of
Youth Services, mental health agencies, commu-
nity agencies and local multi-agency councils.
The AOP creates a mechanism within commu-
nities to coordinate services, share resources
and reduce the number of young offenders being
placed in state training schools. The program,
which focuses on the family, seeks to assist local
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Under the 2005 Reform Act, before the court can
send a child to a training school or place a child in

a juvenile detention center, the court must find the

placement a) is the least restrictive environment, b)

allows the child to be in reasonable proximity to the

child’s community, and c) can meet the child’s medical,

educational, vocational, and rehabilitative needs.

communities in coordinating and providing ser-
vices to families at-risk.”¢

Under the 2005 Reform Act, before the court
can send a child to a training school or place a
child in a juvenile detention center, the court
must find the placement a) is the least restric-
tive environment, b) allows the child to be in
reasonable proximity to the child’s community,
and c¢) can meet the child’s medical, educational,
vocational, and rehabilitative needs.'” The dis-
position order must further provide that the
court has considered the medical, educational,
vocational, and mental health needs of the child
when ordering placement in a training school or
juvenile detention center.® The time period for
detention cannot exceed 90 days.'®

No first time non-violent offender may be placed
in training school or in detention for a period of
90 days or more, unless the court has used all
other dispositional options and makes specific
findings of fact that training school commitment
is appropriate.

Any detention over 45 days must be reviewed by
the youth court no later than 45 days after the
entry of the order.”°

XI. MOTIONS FOR REHEARING, MOTIONS TO MOD-
IFY DISPOSITIONS, AND APPEALS
An order issued by a youth court referee may

be reheard by a judge if any party files a written
motion within three days after notice of the ref-
eree’s order.””

On motion by a child or by the child’s parent
or guardian, the youth court has discretion
to conduct an informal hearing to review the
disposition order.”? If the court finds a mate-
rial change of circumstances, the youth court
may modify the disposition order.””? Unless
the youth court’s jurisdiction has been termi-
nated, disposition orders are reviewed by the
youth court judge or referee at least annually
to determine if continued placement, proba-
tion, or supervision is in the best interest of the
child and the public.'”* In practice, the annual
reviews are simple file reviews conducted by
the judge, the youth court counselor, and the
clerk without notice to the parties.

Appeals from final orders in youth court may
be taken directly to the Supreme Court of Mis-
sissippi.’”® A notice of appeal must be filed with
the youth court clerk within 10 days after the
final order is issued.””® Appeals from the youth
court are considered “preference cases” in
the Supreme Court.”” The appeals from youth
court are tracked on the same calendar as other
appeals and are not expedited. While these cases
are appealed directly to the Supreme Court, the
Court has discretion to refer specific cases to the
Mississippi Court of Appeals.'”® ©
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chapter three

ASSESSMENT FINDINGS

Because each county is charged with funding its own juvenile indi-
gent defense delivery system, youth court practice varies widely from
county to county in Mississippi. In some counties, assessment team
investigators encountered many devoted and talented lawyers who
provided exemplary legal services to children despite serious chal-
lenges. Other counties had juvenile defenders who were dedicated
advocates with the best of intentions, but, as the Supreme Court

held in In re Winship, their “good intentions”
are simply not enough. This assessment reveals
gaps in the juvenile indigent defense system
that need to be addressed. Juvenile defenders
in Mississippi simply do not have the resources
or training to protect their young clients. As a
result, instances of vigorous representation in
Mississippi’s juvenile indigent defense system
are few and far between. As presently struc-
tured, the system is at best uneven; at worst,
inherently unfair. For too many Mississippi
youth, the promise of Gault remains empty.

I. ACCESS TO COUNSEL

As the gatekeepers for the administration of fair
and equal justice for juveniles, defense counsel
must be present at all stages of the youth court
process. But the mere presence of an attorney
does not satisfy constitutional and statutory
mandates. Juveniles are entitled to meaning-
ful access to counsel — access that breathes life
into the presumption of innocence, the right to
confront adverse witnesses, the right to hold
the government to its burden of proof beyond
a reasonable doubt, and all other protections
that the Supreme Court has extended to juve-
niles. In order to provide their clients with these
protections, juvenile defenders must have the
resources and systemic assistance to be able

to spend time investigating their clients’ cases,
researching their clients’ legal issues, and iden-
tifying their clients’ special needs.

A. DETERMINATION OF INDIGENCE

Across Mississippi, indigence determinations
and legal fees were not observed to be a barrier
to access to counsel. Assessment team investi-
gators reported that, in almost every county,
the youth court assigns counsel based upon the
child’s lack of income, regardless of the parent’s
income. There is no defender fee recoupment,
and there are no other orders for parents to pay
for their children’s attorneys. As one youth court
referee explained, “We treat kids as indigent
and no one checks their ability to pay.” This is
a commendable practice because most children
lack the means to hire lawyers. And parents,
who may have conflicting interests with their
children inside the court process, cannot be
required to pay for their children’s defense.

In a minority of jurisdictions, the intake officer
screens the child for indigence based on household
income. If a child or parent cannot afford to hire
an attorney, the court will appoint counsel for the
child. This screening, however, is conducted at the
same time the intake officer “counsels” the child.
During this counseling session, the child might be
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forced to provide information about the alleged
delinquent act. A court official will also determine
what procedural track (diversion, informal adjust-
ment, or formal proceeding) is appropriate for the
child. Because the court is making decisions and
gathering information that will affect the child’s
liberty interest, this counseling session is a critical
stage at which the child should at least be admin-
istered Miranda warnings.

The effect of Mississippi’s generally expan-
sive definition of indigence is a mixed blessing.
On the one hand, Mississippi youth facing the
“awesome prospect of incarceration” are liter-
ally not standing alone at counsel table. As one
assessment team investigator observed, “All
indigent youth who come before the court are
represented by an attorney — usually a public
defender” The virtue of this liberal assigna-
tion of counsel is its potential: Mississippi has
in place a system that truly intersects across all
of its communities, whether the child client is in
arural county or an urban center.

On the other hand, because the quality of the
child’s representation depends on the vagaries
of the resources and training of each particular
defender, some children are still left figuratively
standing alone. Assessment team investiga-
tors observed hearings of all types in which
defenders were either passive participants, or
worse, active opponents to their clients’ inter-
ests. When asked how he views his role in the
juvenile justice process, one youth court public
defender’s reply was, “I have to be there. I don’t
really have an effect.” An assessment team inves-
tigator in another county noted, “Based upon
our observations, it is clear that this defense
attorney essentially does no preparation before
a hearing and in virtually every case provides no
meaningful representation.” When a defender
simply rubber stamps the government’s bureau-
cracy instead of truly testing the state’s case, the
defender is complicit in serious violations of his
clients’ constitutional rights.

B. WAIVER OF COUNSEL

Almost all the counties investigated in this
assessment prohibit the waiver of counsel at adju-
dication and disposition. As one youth court referee
explained, juvenile respondents “never waive coun-

sel. We don’t give them the option.” In addition,
parents are not permitted to waive the child’s right
to an attorney. With only one exception among the
counties investigated, Mississippi youth courts
ensure that children are appointed counsel to repre-
sent them at adjudication and disposition hearings.
In the single county visited that allows waiver of
counsel, assessment investigators documented a
formal waiver process that allowed youth in deten-
tion to waive counsel after a brief meeting with a
court-appointed defender at the child’s initial court
appearance. And, even in that county, a juvenile
charged with contempt of court or held on multi-
ple charges cannot waive the services of a defense
attorney under any circumstances.

C. SYSTEMIC BARRIERS TO ACCESS TO COUNSEL
Timing of Appointment of Counsel

Because of the importance of case investigation
and preparation, when counsel is appointed
is almost as important as whether counsel is
appointed at all. Although the right to be rep-
resented “at all critical stages” is codified in
Mississippi’s Youth Court Act,*° the meaning
of the phrase “critical stages” depends entirely
on the court. There is no mechanism to provide
counsel before the child’s court appearance.
Rarely — if ever — is counsel present for police
interrogation or meetings with a youth court
intake officer. Often irreversible decisions con-
cerning the right to remain silent are made at
this early stage of the process — decisions that
should be made only with the guiding hand of
counsel. And, in one county, although children
are advised of their right to counsel during
intake with a youth court counselor before the
initial hearing, one youth court counselor stated
that she has observed only a very small number
of children request an attorney at intake — per-
haps one or two in the four years of her tenure.

Mississippi’s system is so fractured, there is no
consensus on even the basic point of whether
the detention hearing is a critical stage of the
process at which defense counsel should be
present. Several counties appoint counsel at
detention hearings, while other jurisdictions
wait until a petition is filed. In one county, the
referee and the youth court counselor make the
detention decision without either the prose-
cutor or a defense attorney present. In a stark
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violation of the U.S. Supreme Court’s holding in
Gault, this practice fails to consider the child’s
expressed interests. The referee in this county
did not see the detention hearing as a critical
juncture of the proceedings, and told investiga-
tors that children are not regularly advised of
their right to counsel at detention hearings. The
importance of the detention decision cannot be
overstated. Detaining a child adversely affects
the child’s ability to participate in his or her own
defense, and often increases the child’s chances
of recidivism.

In several counties, youth court administra-
tors provide defenders with a list of cases just
moments before the beginning of the day’s hear-
ings. This list is the first time defenders become
aware of whom they will be representing that
day. Defenders receiving this kind of last-min-
ute list cannot possibly confer with these clients
before court. This practice makes it nearly
impossible for court-appointed defenders to
obtain the discovery evidence against their
clients, subpoena relevant information, and pre-
pare an adequate defense.

Physical Configuration of the Courtroom

In some counties, the physical layout of the
courtroom impeded access to counsel. For
example, in one county, while court was in
session, the defense attorney, youth court coun-
selor, and prosecutor sat side by side at two
tables that were pushed together. The child and
the child’s parent sat in chairs lined up against
the wall, a short distance from counsel table.
During the proceedings, the accused child could
not interact — not by speaking and not by writ-
ing — with the defense attorney. By contrast,

assessment team investigators observed a police
officer seated in the jury box actively assisting
the prosecutor during the cross-examination of
a defense witness. In another county, the set up
of the courtroom was typical — that is, with the
prosecutor’s table on one side and defender’s on
the other side, facing each other — except for
the position of the child, who was seated alone
in the center of the courtroom, facing the judge,
out of earshot and out of the reach of his attor-
ney. In still another county, defense counsel sat
through his hearings across from the respon-
dents, while the prosecutor sat next to the child
and his mother. The physical arrangement of the
courtroom must reinforce the roles and relation-
ships of the parties, so that children are seated next
to and can consult freely with their attorneys.

Il. QUALITY OF REPRESENTATION

Assessment findings show that many court-ap-
pointed defenders in Mississippi are unable to
provide adequate representation because the
juvenile indigent defense system lacks state-
wide uniformity and necessary resources.
Court-appointed defenders struggle with high
caseloads and do not receive adequate compen-
sation for their critically important work.

A. CASE PREPARATION AND CLIENT CONTACT
Consultation to Prepare for Court

Explaining the youth court process to youth and
their families is a critical defender function. A
child must assist in his or her own defense and
lawyers must “abide by a client’s decisions con-
cerning the objectives of representation ... and
shall consult with the client as to the means by
which they are to be pursued.”®® Children fac-
ing “the awesome prospect of incarceration”*?
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cannot be active participants in a process they
find foreign and overwhelming. One parent
explained: “It was [our] first time in court and it
was scary. I didn’t know what was going on and
it felt like my child had no rights.”

Although Mississippi youth are generally rep-
resented at adjudication and disposition, most
court-appointed defenders are assigned their
cases just minutes before they appear in court
for initial hearings, where the detention deci-
sion is made. Given that serious limitation, case
preparation and client contact before initial hear-
ings are minimal. In county after county, youth
reported that they met their attorneys for the first
time in the hallways of the courthouse or in the
courtroom “five minutes before court” and that
attorneys spent no more than five minutes with
them. Defenders admit that they rarely, if ever,
meet their clients before the initial hearing. One
defender stated that she has hardly any contact at
all with her clients prior to the initial hearing. An
assessment team investigator in another county
observed that the youth court public defender
did not meet with clients until minutes before the
actual detention hearing. Often, these meetings
were rushed and public, in the middle of busy
hallways, or in courtrooms while the prosecutor
and youth court counselor were still present.

Unfortunately, in many counties, this triage type
of minimal case preparation and client con-
tact was not limited to initial hearings. In some
instances, defenders did not pick up or review
files that were available to them before the adju-
dicatory hearing. In one county, the youth court
counselor reported that “the public defender
rarely comes to get files before the court hear-
ing, although she could get them if she wanted
them.” In another county, the defense attorney
admitted that she usually meets her client for
the first time the day of the adjudicatory hear-
ing, without having appeared at the detention
hearing, without having discussed the case or
an investigative or legal strategy with her client,
and without having prepared for adjudication.
In another county, an assessment team investi-
gator observed that “defense counsel does little
investigation to prepare for adjudicatory hear-
ings.” That investigator observed that defender
in other types of hearings as well, noting, “There

is no detention hearing representation. He does
not contest disposition recommendations.”
In another county, assessment team investiga-
tors observed that “[t]he public defender did not
seem to have any files, books, or other materials
in court for the delinquency cases.” Regarding cli-
ent contact and case preparation as optional has
a devastating impact on the legal representation
provided to Mississippi’s children. If an attorney
does not devote adequate time to building a trust-
ing relationship with the client or investigating the
charges at issue, it is impossible to provide ade-
quate representation.

Some counties attempt to mitigate the harsh
consequences of defenders failing to meet reg-
ularly with their clients. In a few jurisdictions,
judges respond to this situation by generously
granting continuances, essentially allowing the
defender to use court dates as client meetings. In
one county, a defender stated that she has hardly
any contact at all with clients prior to court, but
that she knows that she will be granted a con-
tinuance if she requests one. In another county,
a public defender who admitted to meeting her
client for the first time the day of the adjudica-
tory hearing, stated that if the client says that he
or she has witnesses, the defender will ask for,
and was certain that she would get, a continu-
ance to interview the witnesses. Acknowledging
that this public defender generally did not meet
with her clients or interview any witnesses
before the first court date, the referee confirmed
that he was often lenient in granting her contin-
uances. The referee said that he “doesn’t think
she has time before the fact” to prepare, and
that he “sympathizes with her.”

Other counties have institutionalized processes
to ensure that youth and their guardians meet
with the court-appointed defender before adju-
dication. In one county, the court schedules
“plea hearings” after the initial hearing. A plea
hearing is not really a hearing; it is a time when
the youth and parents are subpoenaed to court
to meet with the defense attorney and discuss
the case. Of course, the meeting is not before the
judge, though the youth can be arrested if he or
she does not attend. Usually, if the youth does
not attend, the youth is just re-served. Attorneys
are expected to review all of the youth’s rights
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during that meeting, and decide case investiga-
tion and legal strategy with the client.

Another county has institutionalized a process
called “first call.” During first call, defense coun-
sel meets with the client, discusses the facts of
the case, and explains the youth court process.
Only after this meeting does the attorney docket
the matter for an admission and disposition or for
a formal adjudicatory hearing. First call ensures
that court-appointed counsel spends time with
clients before appearing before the judge. Still,
assessment team investigators found that defend-
ers in this county were no more likely to review a
social study or conduct an independent investiga-
tion than those defenders practicing in counties
that do not conduct first call.

Some court-appointed defenders inform their cli-
ents about the youth court process through a form
letter. This letter notifies the client and his or her
parents of counsel’s appointment and encour-
ages them to set a time to meet with the attorney
before adjudication. One defender explained that
sending a letter is more effective than making
phone calls because many of her clients do not
have telephones. Although an initial letter may be
an important part of establishing the attorney-cli-
ent relationship, a letter is no substitute for a face
to face meeting. Another risk of form letters is the
possibility that defenders may inadvertently shift
attorney functions to their clients. For example,
one attorney’s letter instructs juvenile clients to
“bring their witnesses” with them to court. But
without the advice of counsel, it is impossible for
any client, adult or juvenile, to determine what
witnesses are necessary. Witnesses help prove
factual or legal defenses — defenses that should
be identified by counsel with the child, not the
child alone.

Consultation after Court

Regardless of the demands of the courtroom
machinery, attorneys should speak with their cli-
ents after their court hearings, to ensure each
client has understood what happened in his or
her hearing, to answer any questions the client
might have, to review any court-ordered condi-
tions with which the client must comply, and to
discuss with the client the next steps in the case.
Assessment team investigators did not observe any

post-hearing debriefings between juvenile defend-
ers and their clients. This lapse was likely due to
the frequent combination of a single defender
on duty and a busy, multiple-case court calendar.
For example, in one county, assessment investi-
gators saw that when each hearing finished, the
defense attorney would rush to locate the child
whose hearing was next on the docket, speak hur-
riedly with that child and the child’s parent, and
then rush back into the courtroom. Defenders
must ensure that their clients understand the par-
ticulars of their court hearings, especially release
conditions, no matter how fast-paced the youth
court’s schedule might be. For example, one young
man, a 14 year old, told an assessment investigator
before his hearing that he had no idea why he was
in court, as he had not spoken to his attorney, the
juvenile defender, since he was sentenced to pro-
bation at his last court date. The young man ended
up admitting to a probation violation. In another
instance, when asked after his hearing what the
defense attorney could do better, one 15 year old
client replied, “Everything!” and then added “He
could spend more time with the children.”

Consultation with Detained Clients

The Mississippi youth court statute requires that
all detention centers prominently post the rights
of children in custody — including the right to
contact and meet with a lawyer.'®® But unless a
child has contact information for an attorney who
will respond to the child’s request for a meeting,
this right is meaningless. At one detention cen-
ter, juvenile residents were informed, on their
“Juvenile Responsibilities Form,” that “You have
the responsibility to let staff know if you want
to contact your lawyer.” However, in that same
detention center, the local juvenile defender’s
number was not posted, and no literature was dis-
played or even available to help a detained youth
learn about the juvenile court process.

Detention center staff in several sites indicated
that court-appointed defenders rarely visit or oth-
erwise communicate with their detained clients.
One county’s juvenile detention center admin-
istrator told assessment team investigators that
she has never heard of a lawyer, public or private,
visiting a detained juvenile client. She noted “It’s
very different from what I’ve seen on the [adult
side]. The lawyers for accused youth in [this
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county] don’t seem to be interested in proving
that their clients are innocent.” Detention facil-
ity administrators in another county estimated
that, based on their observations, a defense attor-
ney may visit a client at the detention center once
every two or three months at most.

The problem of defense attorneys’ not visit-
ing their detained clients has several serious
dimensions. First, like children who are
released into the community, detained chil-
dren need to be informed of the progress of
their cases, consulted concerning investigation
strategies and witnesses, and prepared for tes-
timony. Second, the difficulties that children
face in detention centers cannot be overstat-
ed.’®* Detention for juveniles is at least as
frightening, disorienting, and potentially dam-
aging as incarceration is for adults, if not more
so. Juvenile defenders have an ethical obli-
gation to investigate and prepare their cases
and to zealously represent their clients. Juve-
nile defenders’ failure to meet with detained
clients, who are literally a captive audience,
underscores that common defender practice in
Mississippi youth court does not include even
minimal consultation with the client.

B. DETENTION HEARINGS

At a detention hearing, a child faces incarcera-
tion for up to 21 days. If a child is detained, he
or she will be removed from his home, and often
denied access to education and mental health
services. Given these severe consequences, Mis-
sissippi law allows detention only when “there
is probable cause to believe that ... the child is
within the jurisdiction of the court and custody
is necessary.” ¥ Custody is deemed necessary
when: i) the child is a danger to self or others; ii)
to ensure the child’s attendance at court; or iii)
when a parent or guardian is unavailable to care
for the child.’®® The statute presumes release,
and explicitly states that youth have the right to
present evidence and cross-examine witnesses
at detention hearings.

Despite the well-documented fact that detaining
a juvenile has dire consequences, many Missis-
sippi youth courts clearly do not consider the
detention hearing a critical stage in the youth
court process.'®” With respect to the child’s case,

a detained client cannot assist as well in prepar-
ing for adjudication as a released client.’*® With
respect to the child’s development, simply put,
detention can change a child. Studies show that
time spent in detention increases the likelihood
that the child will recidivate,’® in part because
the client is likely to make negative peer connec-
tions, and because positive, community-based
relationships (in particular, with the child’s
family) are interrupted.’*® In fact, as a predictor
of future criminality, detention is more reli-
able than gang affiliation, weapons possession,
or family dysfunction.’! As one juvenile court
administrator stated, “A child in detention is not
the same as the child across the desk. In deten-
tion a normally mild-mannered child becomes
like a rat in a corner.” To the children whose lib-
erty is at stake, the role of defense counsel at
detention hearings is crucial.

Lax Application of the Detention Statute
Investigators observed that judges applied a lax
interpretation of Mississippi’s detention stat-
ute. Children were often detained for reasons
outside the law’s clearly-delineated condi-
tions. For example, in one county, if a detained
child was release-eligible, but reported poor
grades, the judge would allow the child to be
released only after the child had read, written
a report, and passed a quiz on a book chosen by
the judge. According to the public defender in
that county, most young people completed the
assignment by the end of the work day, and their
parents could pick them up by 5 p.m. However,
assessment team investigators learned that, in
some instances, youth were confined for days
because they failed to complete this assignment.
The public defender stated that she regularly
objected to this practice, but stopped objecting
when the judge continued to hold youth for this
illegal reason. In another county, a prosecutor
admitted that detention is often used as a deter-
rent, even though “that’s not [its] purpose.” He
continued, recognizing the “need to be strict in
the [application of the] detention standard,” but
acknowledging, “we’re not.”

No Presentation of Evidence

Across the state, defense advocacy at detention
hearings fell far short of the advocacy neces-
sary to protect the rights of youth. For example,
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although the law allows defenders to present
evidence and cross-examine witnesses in deten-
tion hearings, assessment team investigators
did not observe a single detention hearing dur-
ing which evidence was presented on behalf of a
child. Detention decisions were frequently made
based on a cursory evaluation of the prongs of
the statute, without a meaningful measure of the
child or the child’s circumstances. One assess-
ment team investigator observed 13 cases on a
single docket, all handled by the same public
defender. The first ten cases were set for deten-
tion hearings on the morning docket. Those
ten cases took less than an hour to complete,
or fewer than six minutes per child. In eight of
the ten cases, the defender did not argue at all.
In the two cases in which the defender spoke
— both cases in which the youth counselor was
already recommending release — the defender
merely commented that the state did not have
probable cause for the charge. One defender in
another county admitted he “does nothing” at
detention hearings. He said the substance of the
hearing is that “[t]he referee asks the parents
if they want to take the kid home and if they
don’t the referee sends them back to the deten-
tion center.” In another county, a 16 year old was
charged with shoplifting, and had already spent
6 days in detention at the time of the hearing.
Instead of making an argument on the young
man’s behalf, the defender publicly scolded the
youth, admonishing him that if the incident had
occurred just a month later, the youth would
have been in adult court.

No Probable Cause Arguments

Probable cause should be a critical component in
a court’s decision to detain a youth, but Missis-
sippi defenders frequently do not challenge the
prosecution’s assertion of probable cause. In one
county, the public defender reported that there
is a probable cause portion of the hearing, but
he often waives it. In another county, in a case
in which a 13 year old was charged with auto-
mobile burglary, and the court found probable
cause based on the sheriff’s report, not only did
the public defender not challenge the probable
cause finding, the defender went so far as to state
that he was “satisfied” with the probable cause
determination. In a third county, assessment
team investigators did observe a defender note

on the record that there was no probable cause
in two detention hearings; however, the youth
court counselor was recommending release in
both those cases, so the probable cause determi-
nation was practically moot. Waiving probable
cause has a number of disadvantages. First and
most obviously, the probable cause determina-
tion is a hurdle — albeit, one often easily cleared
because of the low evidentiary threshold —
between the child and detention. Assuming that
the child’s expressed interest is to be released,
defenders have an ethical obligation to mount an
argument against probable cause unless there is
a compelling tactical reason to concede. Equally
important, arguing probable cause builds the
relationship between the defender and the cli-
ent. Especially since most cases are resolved
with admissions, the probable cause hearing
may be the child’s only opportunity to see the
defender fight for the child’s interests, and feel
that someone in the courtroom is on the child’s
side. Waiving probable cause forfeits this critical
rapport-building opportunity.

Pre-hearing Consultation

Mississippi defenders consulted very little with
youth, their parents, and the youth court coun-
selor to prepare for detention hearings. In one
county, the public defender typically met with
all her assigned detained clients in a group on
the morning of their detention hearings. As a
result, her cursory defense amounted to noth-
ing more than general statements that she either
agreed with the recommendations of youth
counselors (if the recommendation was for
release) or disagreed (if the recommendation
was detention). Another defender in a different
county reported that, though he could receive
discovery for the cases of detained children a
day before their hearings, he usually got the list
and police reports 15-30 minutes before court,
when he did not have much time to look at the
information. In another county, assessment team
investigators observed that the public defender
did not meet with clients until moments before
the detention hearing, and then did not appear
at the hearing.

Role of the Youth Court Counselor

In too many counties, the court, the government,
and even the defense gave great deference to the
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youth court counselor’s detention recommen-
dation. One public defender reported that — as
opposed to requesting discovery — he relied on
the youth court counselor to contact him and let
him know whether he should expect anything
unusual in the next day’s detention hearings. In
that defender’s county, the prosecutor does not
participate in detention hearings — the state is
represented by the youth court counselor, so the
youth counselor’s position, in many cases, was at
loggerheads with the position of the defender’s
client. In another county, the youth court referee
called the youth court counselor “the system gate-
keeper” who “works closely with the referee on
difficult cases” At the detention hearing, the ref-
eree and the youth court counselor decide whether
and where a child will be detained prior to adjudi-
cation. In this county, no attorneys are present at
detention hearings. In many other counties, of all
the courtroom actors, only defenders are not pres-
ent at detention hearings. In stark contrast, there
were no counties in which the youth court coun-
selor was absent from detention hearings.

C. INVESTIGATION AND DISCOVERY

Prompt and thorough investigation and diligent
pursuit of discovery materials in the custody of
the government are crucial to any case, whether
the case goes to adjudication or the child admits
to the offense. If the case goes to adjudication,
the advantage of speaking to adverse witnesses,
preparing defense witnesses, and subpoenaing
relevant documents is obvious. Less obvious but
just as important is the client’s understanding of
the strengths and weaknesses of his case relative
to the government’s — including a full review
of the evidence expected to presented at adju-
dication — is integral to the client’s making an
informed decision about whether to admit. Also,
investigation provides an important opportunity
to allow the child to take charge of his case, as
the attorney consults the child about witnesses
and investigation tactics. Indeed, conducting a
prompt and thorough investigation is one of the
defense attorney’s most important duties.!*

Unfortunately, defense investigation and dis-
covery litigation are not part of the culture of
Mississippi’s youth court practice. No court-ap-
pointed defender interviewed by assessment
investigators requested educational evaluations,

mental health evaluations, or social histories as a
matter of practice. One defender indicated that he
“goes in cold” to hearings because he believes only
5% of the cases he handles “really require mental
gymnastics.” Youth and their parents understand-
ably find this frustrating. According to one mother,
“the public defender could have just listened and
done some investigation. He wouldn’t even look at
the materials I collected for him.”

This failure to conduct regular, prompt and
thorough investigations stems, in part, from
an utter lack of resources. For juvenile defend-
ers, the Mississippi youth court county-based
system provides no investigators, or funds for
investigations. So, while prosecutors in many
counties enjoy a good relationship with local law
enforcement and can request investigation into
a matter, defense attorneys must either do their
own investigation, enlist the client to do the
investigation, or forego investigation altogether.
In one county, the prosecutor acknowledged
that defense attorneys in his jurisdiction do not
regularly conduct investigations.

Allowing the client to do the investigation has
several notable drawbacks. In one county, a
defender instructs the child and the parent to
“bring their witnesses” with them to the adju-
dication in an introductory letter inviting the
family to meet with him prior to the day of adju-
dication. Of course, the child is not an attorney.
So, it is highly unlikely that a child can: discern
a theory of defense, assess which witnesses sup-
port the child’s defense, or access the search tools
necessary to locate potential witnesses. In short,
the child cannot do the attorney’s job. Assess-
ment team observations support this conclusion:
in response to this attorney’s request, with only
one exception during the period that the team
observed court, no child or family actually
brought witnesses with them on the day of the
adjudication.!”® A defender in another county uses
a similar stopgap when she meets her client for
the first time, usually the day of the adjudication.
If the client says that the client has witnesses, the
defender will ask for, and, in her experience, usu-
ally get, a continuance to go out to interview the
witnesses. This tactic places a detained child at
a distinct disadvantage, since a detained child is
not as easily able to communicate with and con-
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vince witnesses to come to court and testify on
his or her behalf. This tactic also elongates the
youth court process for the child, so that the
child lives for a longer time both with the anx-
iety of the prospect of incarceration, and under
the court’s pre-adjudication conditions.

No doubt many Mississippi defenders rely on
their counties’ open file policies, a fourth possi-
ble solution to the dearth of defense investigation
resources. In county after county, attorneys
expressed that the parties adhere to an open file
policy, where all youth court personnel share
access to and work from the same file. In one
county, the prosecutor told assessment team
investigators that there is no discovery motion
practice because “the public defender can have
anything she wants.” In another jurisdiction,
assessment investigators observed the defense
attorney reviewing the court file with the youth
and the parents. Open file policies do not relieve
defenders of their independent ethical obligation
to conduct a prompt and thorough investiga-
tion into their clients’ cases.’** At the most, such
open discovery policies help to give the defender
a full and fair picture of the government’s case.
Until the 2007 Legislation, defenders were only
allowed to inspect the records. The legisla-
ture amended the statute, now giving defenders
authority to copy the entire file.!*® Investigation
remains central to the defense attorney’s duty to
test the government’s evidence.

Even in jurisdictions with open file policies,
defenders often do not receive discovery mate-
rials in time to make meaningful use of them.
For example, in one county, petitions are not
given to defense counsel until within 7-10 days
prior to the adjudicatory hearing. In another
county, the public defender told assessment
team investigators that the defense attor-
ney “normally receives the petition the day of
[adjudication].” In another county, the defense
attorney revealed that she normally receives the
police reports, statements, and other discov-
ery material a few days before the adjudicatory
hearing, and the petition the day of the adjudi-
catory hearing. Defense counsel should receive
materials in time to pursue leads revealed in the
government’s discovery and to prepare for adju-
dication, despite open file policies.

D. MOTIONS PRACTICE

Motions for discovery, to suppress inadmis-
sible evidence, and to request continuances
are often critical components of an adequate
defense. Unfortunately, motions practice is
very limited across Mississippi. Most defenders
reported that they do not routinely file any sort
of motions, whether oral or written. Motions
practice, when it is undertaken, largely takes
the form of oral motions made in open court
on the day of the adjudicatory hearing. Written
motions are even more infrequent.

Defenders’ reasons for the uniformly non-ex-
istent motions practice across the state varied.
One defender offered that, because of her large
caseload, she does not have the time to file
written evidentiary or other pre-adjudica-
tion motions, and that, even if she did have the
time, she does not receive discovery paperwork
in enough time to file them. Some defenders
expressed the opinion that it is futile to file
motions in youth court because there is little
recourse if the youth court judge does not want
to engage in motions practice. For example, one
defender commented that he had, in the past,
made oral motions to suppress evidence. He
ceased this practice when the judge consistently
ruled against him. Another defender explained
that since the judge he appeared before did
not observe strict evidentiary rules, and allows
everything in, it would be a “waste of time” to
argue motions.

Other defenders believed that, given the infor-
mal nature of youth court practice, most motions
are unnecessary. The juvenile defender in one
county reported that he had never seen a writ-
ten motion filed in youth court. He asked, “What
would be the need?” In most counties, defend-
ers reported that motions for discovery were of
little use because either the court administrator
would provide counsel with a copy of the file or
there was an open file system.

One dedicated and effective court-appointed
defender reported that she filed a motion
for discovery in each case after she met with
her client, the prosecutor, and youth court
counselors. According to this defender, this
practice prevented prosecutors from introduc-
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ing evidence during the hearing that was not
previously identified. In one county, the youth
court judge reported that “it’s not a rarity” for
her to handle written motions, that she received
perhaps one written motion per week, and that
she heard oral motions “all the time.” However,
the prosecutor in that same jurisdiction esti-
mated that there had been three or four written
motions to suppress in the previous three years,
and, during the assessment observation period,
the defense attorney did not litigate any pre-ad-
judication motions, written or oral.

E. ADJUDICATION

The youth court statute specifies that the child has
the right to subpoena and cross-examine witnesses.
However, the vast majority of cases are disposed
of with admissions; juvenile justice professionals
across the state reported that adjudications after
a full evidentiary hearing happened very rarely
in Mississippi youth court. Or, as one prosecutor
summed it up, “Adjudications [hearings] don’t hap-
pen often.” One defender, who reported carrying
a caseload of approximately 500 cases, estimated
that he tries 1-2 cases in youth court each month.
He attributed the low number to the prosecutor’s
willingness to dismiss charges if they are not well-
founded. The few adjudicatory hearings that were
observed were so brief that they were almost per-
functory. One youth court referee reported that
“Most cases last 30 minutes; some are much shorter.
There are no juries and rarely more than 1 or 2 wit-
nesses for each side.”

Several juvenile justice professionals expressed
the opinion that youth court adjudications sim-
ply are not difficult. As one prosecutor explained,
“Most cases have uncomplicated facts, allowing for
quick resolution.” A defender in a different county
explained that only a few cases each week “really
require mental gymnastics.” This feeling was fur-
ther demonstrated by some defenders’ practices.
For example, the defender in one county, where
detention facility administrators told investigators
that the defense attorney comes to the detention
center at most once every two or three months,
demonstrates conclusively that the defense
attorney does not prioritize preparation for the
adjudication. This defender, instead, meets with
his clients approximately five to fifteen minutes
before the adjudication hearing begins.

Despite the common perception, Mississippi’s
youth court adjudications are no less complex
than adult criminal proceedings. Children and
adults are often charged with the same offenses.
The elements of the crimes are the same, the
evidentiary burden the government bears is the
same, and the government is similiarly moti-
vated for a conviction. The only real difference
between juvenile delinquency adjudications
and adult criminal proceedings are the length
of sentences. Put another way, practitioners may
believe that youth court cases are not as difficult
because there seems to be less at stake — juve-
nile clients face at most several months in a state
operated training school. However, as count-
less studies show, the effects of detention and
involvement in the juvenile justice system have
long-lasting collateral consequences.'*°

Even in the face of the serious consequences of
juvenile incarceration, investigators noted a lack
of defense advocacy during the few adjudication
proceedings observed. Assessment investigators
noted only one adjudicatory hearing during which
the youth presented defense witnesses other than
the client. Some youth took the stand in their own
defense — often to their own detriment. In one
county, a young man was charged with resisting
arrest after he called police because his father was
physically abusive. When the police arrived at the
young man’s home, they were physically aggres-
sive with him. The child resisted and the police
attempted to arrest him. The child resisted fur-
ther. When the child recounted these events in
court, his testimony proved the prosecution’s case
and he was adjudicated delinquent. In a different
adjudication in which the respondent was accused
of causing a disturbance in a public library, on
cross examination of the librarian, the defense
attorney asked mostly open-ended questions, and
elicited testimony that either reinforced the librar-
ian’s direct examination testimony, or that elicited
additional bad behavior that the prosecutor high-
lighted on redirect examination. Most shockingly,
the defense attorney did not have the petition or
any paperwork in front of her during any of her
examinations.

F. ADMISSIONS
Even though the Mississippi youth court stat-
ute bars plea bargaining,'” the vast majority
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of adjudicatory hearings are resolved through
admissions. The judge may accept a child’s
admission if the judge finds that 1) the child
making the admission fully understands his
or her rights and the consequences of the
admission; 2) the child making the admis-
sion is doing so voluntarily, intelligently, and
knowingly.'® By statute, at the beginning of
the adjudication hearing, the youth court
must explain to the child that he or she has
the right to counsel, the right to remain silent,
the rights to subpoena and cross examine wit-
nesses, and the right to appeal.

Though a small number of judges were care-
ful to advise youth of their rights, many judges
failed to make sure that admissions were made
knowingly and voluntarily. In one county, the
youth court judge accepted a child’s admission
without any colloquy concerning the child’s
understanding of his rights. According to an
assessment team observer, instead, the judge
asked the child “a few sarcastic questions”
about the details of the offense and the child’s
educational background, accepted the child’s
admission, and advised the child to return
for disposition. The observer noted that, con-
sidering the impact of an admission and the
long-range consequences of an admission on
the child’s life, the entire proceeding was com-
pleted “fairly quickly.” In another county, the
court took a plea in a case involving two 14 year
olds accused of fighting in school. The entire
admission, allocution, and disposition were
resolved in six minutes; they were both placed
on six months probation with conditions.

There was no discussion of rights or long-range
consequences. The defender let the boys’ par-
ents explain the details. In another county, the
defense attorney, not the judge, assumes the
task of advising the youth of the rights he is
relinquishing by admitting. The defense attor-
ney meets privately with the youth, and then
announces in the hearing room that the youth
wants to make an admission. There is no collo-
quy in court.

A youth in another county revealed to assessment
team investigators that instead of testing the pros-
ecutor’s ability to establish elements of the offense,
the defense attorney encouraged him to admit
every time he was charged with an offense. That
same defender was observed counseling clients
moments before adjudication. In a rushed conver-
sation squeezed between cases on what is usually a
busy docket, this defender asks the child to tell him
what happened during the incident that led to the
charges or to the revocation action. According to
assessment team investigators, “the defense attor-
ney spen[t] little or no time exploring the facts and
asking follow-up questions geared toward devel-
oping defense theories.” Instead, after the child
presents “what happened,” the defense attorney
zeroes in on the bottom-line question of whether
the child is going to admit the charge (or admit the
violation of release conditions) or whether, in the
alternative, the child wants a hearing.

Several investigators documented youth con-
fessing the details of the delinquent act upon
the encouragement of their defender, in spite
of the child’s expressed interests and with-
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out a full discussion of the consequences. In
another example, assessment team investiga-
tors watched as a defender pushed his client
to admit at her initial hearing, even though she
repeatedly asserted her innocence. The girl
was arrested for public disorder and underage
drunkenness when she called the police to get
drunk young people out of her mother’s yard
and house and was allegedly found drunk her-
self. The conversation between the defender,
the young woman, and her mother is disquiet-
ing considering the defender’s insistence that
the young woman admit:

Defender: Why don’t you just admit to the
claims, they did find you drunk.

Girl: But I was the one who called the police to
ask them to get the kids out of the yard.
Defender: But you were drunk, too.

Girl: Not really, I was not. I just feel like no one
is fighting for me.

Defender: Well then you should admit to the charge.
Girl's Mother: Why? She is telling you she called
the police for help and she got arrested. It just
don’t seem fair to take it out on her. ... I don’t
want this on her record. Why is she the only kid
being held accountable?

Defender: That’s not my call, but I think you
need to tell me if you want to admit to the
charges. It’ll be sealed once she turns 18. ...
Girl's Mother: This doesn’t seem fair. The court
is not giving us what they promised.

Girl: I don’t get it, why am I the one in trouble?
Defender: (Silent.)

Girl's Mother: I guess we’ll admit since being on
probation has helped her. Is there any other
way we could do this?

Defender: No ma’am.

G. DISPOSITION

Disposition is perhaps the most important
stage of the youth court process, the “heart of
the juvenile justice system.” The Mississippi
youth court statute requires that, during a dis-
position hearing, the court consider a host of
factors — including the child’s family and home
environment, as well as the child’s educa-
tional, medical, and social history?® to fashion
an individualized dispositional plan. Public
safety suffers when lawyers are not equipped
to ensure their clients receive appropriate sanc-
tions, in which discipline and accountability are
supplemented by educational, vocational, and
mental health programs designed to help youth
become responsible and productive adults. The
right sanction can help a youth turn away from
a life of involvement in the juvenile and criminal
justice systems; but the wrong placement can
actually increase the chance that a youth will re-
offend. In Mississippi, the placement can range
from no action to probation to commitment to a
detention center or training school.

Unfortunately, assessment team investigators
found dispositional advocacy in Mississippi to
be routinely inadequate. For example, the stat-
ute allows youth to present evidence and call
witnesses during a disposition hearing. Ideally,
defenders should call witnesses at a disposition
hearing, including teachers, family members, and
mental health experts, who could testify regard-
ing an appropriate sanction for the youth. In the
absence of live witnesses, defenders should offer
into evidence school and mental health records
to prove the existence of specific needs. However,
although one defender told assessment observers
that he would “occasionally put witnesses on to
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contest a recommendation,” not a single court-
appointed defender was observed presenting
evidence during a disposition hearing.

Assessment team investigators found that,
perhaps because defenders’ resources for dis-
positional investigation and preparation are
scarce, defenders rely heavily on the youth
court counselor’s recommendations at disposi-
tion. In one representative county, assessment
team investigators noted that, during the
entire observation period, the defender did
not contest the youth court counselor’s dispo-
sition recommendations even once. In another
county, the youth court public defender flat out
admitted that he does not try to persuade the
court regarding any dispositional alternatives,
nor does he feel it is his duty to try to propose
another alternative. He explained, “That’s the
counselor’s job — I am not aware of anything
else, she keeps up with that.” Juvenile defend-
ers have an obligation “to consult with clients
and, independent from court or probation staff,
to actively seek out and advocate for treatment
and placement alternatives that best serve the
unique needs and dispositional requests of each
child,”?* even if they have a sense that the youth
court counselor is doing an adequate job. The
youth court counselor’s ethical obligation, to
serve the child’s best interest, of course, is not
necessarily congruous with the defender’s obli-
gation, to serve the child’s expressed interest.
The divergence of these interests is often most
stark at disposition.

It is no surprise then that, in the absence of
contrary representations, most judges defer to
the recommendations of the youth court coun-
selor. In many courtrooms, the judge relies on
the youth court counselors to gather personal
histories of children and issue dispositional rec-
ommendations, instead of the defender. In two
counties, the prosecution does not even par-
ticipate in the disposition hearings; the youth
court counselor effectively represents the gov-
ernment’s interests. One youth court counselor
explained that “the judge will follow [her] rec-
ommended dispositional plan about 99% of the
time.” She stated the defense lawyers will some-
times ask her what she will be recommending,
but that is the extent of their input.

Unfortunately, the nuanced and responsive dis-
position hearings contemplated in the youth
court statute remain aspirational. The reality
is that disposition hearings in most counties
were observed to be brief and perfunctory,
held immediately after adjudication, without
pause for consideration or even investigation.
Across the state, assessment team investigators
observed that disposition hearings — perhaps
the most complex stage of the youth court pro-
cess — rarely lasted longer than ten minutes. In
addition, although the Mississippi youth court
statute charges the youth court counselor with
providing the court with a social summary that
investigates the youth’s court history, behav-
ior and performance at home and at school, as
well as key family relationships, in many coun-
ties, Mississippi defenders are in the practice of
waiving the pre-disposition report. And, in many
counties, in cases where the social summary was
prepared, it was not provided to defense coun-
sel until minutes before the disposition hearing,
so counsel could not make effective use of the
information in the summary.

H. POST-DISPOSITION

Representation does not end at disposition.
Juveniles may need the assistance of coun-
sel after disposition for direct appeals of issues
arising during the pre-trial process or adjudica-
tion hearings, periodic reviews of dispositions,
collateral reviews of adjudications, obtaining
particular services such as drug or mental health
treatment, or challenging dangerous or unlaw-
ful conditions of confinement. The youth court
statute provides an opportunity to modify a dis-
position order, review the decision of a referee,
and appeal any youth court order directly to the
Mississippi Supreme Court.

It is clear that instances of appellate advocacy
are few and far between. Of all the defenders
interviewed across the state, only one defender
recalled filing an appeal or motion to modify.
One prosecutor recalled that, in the last eight
years, only three or four appeals had been filed.
Court-appointed defenders revealed several
reasons for not filing post-disposition motions
or appeals, including lack of appellate exper-
tise, belief that the time and process of filing
an appeal would render the case moot prior to
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being heard, and lack of compensation to file
an appeal. Many attorneys incorrectly believe
that their contract with the county explicitly
prohibits post-disposition representation. Not
surprisingly, most have never visited either of
the two state-run training schools or even the
local detention center. This lack of post-dis-
positional representation not only deprives
Mississippi’s court-involved youth of their right
to appeal, it also inhibits Mississippi’s higher
courts from interpreting and applying Missis-
sippi’s Youth Court Act.

Attorneys should treat appellate practice as an
important part of juvenile defense. Felony adjudi-
cations have long-term consequences, especially
for such crimes as sex offenses, and may have
important implications for plea bargaining or sen-
tencing if the youth gets in trouble in the future,
either in juvenile court or adult criminal court. In
addition, as states move to longer terms of com-
mitment, there is more time to perfect appeals,
and there are also more compelling reasons to
challenge adjudications and dispositions. The IJA/
ABA Standards provide that counsel should file
appropriate notices of appeal and represent cli-
ents, or arrange for representation on appeals.?*
Attorneys must explain potential appellate issues
to juvenile clients, as well as the factors the client
should consider in deciding whether to appeal and
should file legally sound appeals whenever their
clients want them to do so.

lll. SYSTEMIC BARRIERS TO

EFFECTIVE REPRESENTATION

A.ETHICAL AND ROLE CONFUSION

Juvenile defenders are a critical counterweight
in an adversarial system that can lead to harm-
ful outcomes for young clients. The IJA/ABA
Standards are clear that defenders have an eth-
ical obligation to zealously advocate for the
expressed legitimate interests of each juvenile
client, even when the child’s expressed legiti-
mate interest conflicts with the defender’s sound
legal advice or with the defender’s own personal
judgment about what might be in the child’s best
interests.?® These standards apply regardless of
the child’s age, education level, and perceived or
measured intelligence level, so long as the child
is “capable of considered judgment on his or her
own behalf”?** Unless the defender assumes

this adversarial role, the defender becomes, as
one team investigator reported, “a gatekeeper,
someone necessary to move the docket, not to
safeguard the rights of youth and families.”

Many juvenile defenders believe, however, that
their role is to protect the “best interests” of the
child, not to assume an adversarial role in which
they protect the legal interests of their clients.
For example, one contract public defender
explained that she plays three roles: attorney,
counselor, and social worker. She stated that
as the juvenile defender, you “can’t just deal
with the child, [but] ... everything concerning
the child.” She “believe[s] that the disposition
phase is the most important stage of [her] rep-
resentation of clients because the focus is on
what is in the best interest of the child,” even
though the IJA/ABA Standards are unequivocal
that the defender must zealously represent the
child’s expressed interests. Another defender
explained that “I don’t always listen to what
[the clients] say.” She further explained, “Mine
is not the role of the typical defense attorney;
I must consider what is best for the child, and
I do not take the position that I must ‘get the
child off at all costs.” In one county, the court-
appointed defender informed the court in a
post-adjudication hearing that detention would
be in her client’s best interest — despite the fact
that her client asked the court to explore other
placement options.

Not surprisingly, other courtroom actors share
defenders’ erroneous perception of their role.
A youth counselor in one county complained
that, though she is supposed to work on behalf
of the child’s best interest, “juvenile defense
attorneys do not do the same,” and she has had
to work with some public defenders “who just
want to get the child off.” She believes that it is
not always “good to have a child to walk out on
the street and get in trouble again.” One juve-
nile court administrator stated that he knows
that “the defense attorney is the child’s attor-
ney, not the parent’s attorney,” but “children
don’t know what’s in their best interest, and the
attorney should base the defense on the client’s
ability to make decisions.” He concluded, “Strict
protection of rights can lead to a bad message to
children, and potentially to recidivism.”
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Prosecutors were similarly confused about
defense counsel’s role. One prosecutor
explained that he has a good relationship
with the newest juvenile defender because
“she understands that the main question is
how do we help the child, and she knows that
the only way the child can get help is through
adjudication.” In another county, a prosecutor
requested a meeting with the chancery court
judge, the defense attorney, and the referee
to talk about the defender’s adversarial advo-
cacy. As that prosecutor explained, “I don’t
think it should be adversarial, we’re all here
for the youth.” A prosecutor in a third county
conflated the best interest and expressed
interest standards when he described that
“defense counsel’s role is to defend the cli-
ent,” and defense counsel must do what the
client says, but “the biggest role is to explain
to the child and the child’s parents or guard-
ians what’s going on — is to be an information
liaison. Attorneys should counsel their clients
as well as defend them; it should not always
be ‘fight, fight, fight.”” He added that defense
counsel should consult with the juvenile cli-
ent with the parent present.

Most dismaying, judges do not seem to under-
stand defense counsel’s role. One representative
youth court judge complained “Some attor-
neys fight too hard to get their clients off; they
don’t realize [youth court] is the best place for
the child.” This judge understood that public
defenders in youth court should be strong advo-
cates for their clients “while not losing sight of
youth court’s overall philosophy.”

Parents also often expect defenders to act in
their child’s best interest. This tension can cre-
ate complicated situations, particularly with
respect to the decision whether to plead, which
is the child’s alone, but which is, more often
than not, made by the parents. One defender
told assessment team investigators: “I get
here early, check files to see if the kid has been
served, review petitions, advise kids, and invite
them to admit or deny. I throw it into their laps
and usually the parents make the decision.” In
another instance, the defender let his clients’
parents explain, as part of the plea allocution,
the details of a fistfight which was the basis of

the assault charges that the boys, not their par-
ents, were admitting. In another jurisdiction,
during the two-day period that the assessment
team investigators were observing, the defense
attorney’s brief pre-trial conversations always
included both the child and the parent.

The expectation to serve the child’s best interest,
instead of the child’s expressed interest, creates
an enormous amount of pressure on defenders
to be team players, at the expense of safeguard-
ing their client’s interests. For example, one
prosecutor stated that the public defender told
him that she knew her client was guilty, but the
client wanted to go to adjudication. Telling the
prosecutor her own opinion that her client was
guilty undermined her and her client’s position
on several occasions. Defenders have a duty to
ensure that children are not in youth court sim-
ply because other institutional players think
particular children need services.

B. IMPACT OF ATTORNEY COMPENSATION

AND EXCESSIVE CASELOADS

Compensation rates for lawyers serving as youth
court defenders range from an hourly rate of
$65.00, which does not include expenses such
as transportation costs, postage, phone calls, and
other support expenses, to as low as a flat fee of
$500.00 per month regardless of the number of
cases the attorney handles. One attorney stated
that his compensation of $750.00 per month was
for his dual role as both defender and the guard-
ian ad litem.

Because court-appointed defenders are paid so
little, almost all must practice outside of youth
court and cannot afford to specialize in delin-
quency representation. One attorney, who is
one of two contract juvenile defenders in his
county, is paid $26,000 per year without bene-
fits, and spends only 15-20% of his time on youth
court cases. When asked what percentage of her
time she spends on her youth court cases, one
attorney who receives a flat rate each month
to represent youth in delinquency and protec-
tive proceedings replied, “Not enough.” Judges,
attorneys, and youth court personnel all agree
that low fees prevent court-appointed defend-
ers from investing the necessary time on youth
court cases.
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Despite limited funding, court-appointed defend-
ers have virtually unlimited caseloads. The
American Bar Association Standards for Criminal
Justice recommend that full-time public defend-
ers be assigned no more than 250 juvenile cases
per year.?® Although Mississippi fails to track the
number of cases assigned to each court-appointed
defender, defenders confirm that they carry exceed-
ingly high case loads. One attorney currently has
150-200 active juvenile delinquency cases, mean-
ing cases that have not yet gone to disposition;
post-disposition cases, like probation revocations
or contempt cases, are not included in this num-
ber. One defender estimated that he has between
500-600 open cases. Other attorneys noted that
they do not keep statistics on the number of cases
they handle because they “just handle whatever is
on the docket today. It does not matter if it is one
or twenty.” The failure to track the number of cases
handled by each court-appointed defender deprives
judges and policy makers of an important measure
of indigent defense systems — because court-ap-
pointed defenders with limitless caseloads cannot
provide adequate representation.

C. LACK OF JUVENILE TRAINING AND STANDARDS
Even though national standards recognize that
juvenile defense is a specialty that requires ongo-
ing training and support,?*® until the passage of the
Mississippi Delinquency Prevention Act of 2006,
Mississippi youth court law required training for
youth court judges, prosecutors, and guardians ad
litem, but not for court-appointed defenders.

Lawyers interviewed for the assessment agreed
that they need training specific to juvenile

defense. They reported that there is no annual
juvenile court training available in the state
except the guardian ad litem training and the
Juvenile Justice Symposium. Neither of these
seminars provides training on delinquency mat-
ters. Court-appointed defenders throughout the
state suggested replicating the guardian ad litem
training model for court-appointed defenders.
As one attorney said, “It would be helpful to
have a statewide conference for defense counsel
to meet and exchange ideas.” Fifty-seven percent
of youth court personnel — including defend-
ers — strongly support legislation that would
require public defenders to receive the equiva-
lent training and continuing legal education that
youth court prosecutors must receive.??’

D. DEFICIENT RESOURCES

General

The problem of poverty is intrinsically woven
into all aspects of Mississippi’s juvenile justice
system: Mississippi is a resource-starved state
struggling for funds to protect the rights of poor
children. Assessment contributors offered the
reality of scarce resources as an explanation
for the state of Mississippi’s juvenile indi-
gent defense services. A judge in one county
explained that “Healthy counties have money to
support the court system; poor counties don’t.”
A former juvenile defender in another county
put it succinctly, “The biggest problem is we
have nothing and nobody to put up money to
help kids.” A judge in another county described
the poverty of the children who come before
him by telling a story of taking a group of chil-
dren from the local school to a pizza restaurant
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to teach them how to order from a menu. He
related another incident in which he brought
popsicles to a class, and some of the students, so
impacted by that small act, were still thanking
him a year later. Hurricane Katrina exacerbated
an already dire situation: The Center for Budget
and Policy Priorities points out that, before the
hurricane, Mississippi was the poorest state in
the nation, and “of the 5.8 million individuals in
these states who lived in the areas struck hard-
est by the hurricane, more than one million lived
in poverty prior to the hurricane’s onset.”%

Despite the importance of a strong juvenile indi-
gent defense delivery system, juveniles often get
short shrift in the division of resources between
the defense of adults and the defense of juve-
niles. One judge summed it up: “Legislators
think that youth court is the foster child of the
system.” Indeed, the legislature did amend the
public defender system to resemble the dis-
trict attorney system, but never funded it. The
only state-funded defender offices handle cap-
ital trial and post-conviction proceedings, and
felony appeals for the indigent. The adult sys-
tem gets the lion’s share of resources, from
salaries to training. Attorneys who represent
criminal defendants are better-compensated.
One defender who represents both juveniles
and adults related that the pay for represent-
ing adult criminal defenders is so much better
that she would take more adult criminal cases
if the criminal preliminary hearing days did not
conflict with the days she has to be present in
youth court. Attorneys in the criminal system
are also better-trained. Another defender went
so far as to state that she is often happy when
cases are transferred to adult court because the
cases have a better chance of getting thrown out
because the adult court prosecutors know the
law better. As one prosecutor stated, “Juvenile
justice in this state is the red-headed stepchild
of the system.”

Inadequate Facilities and Meeting Space

Representation by juvenile defenders across the
state is hampered by a serious lack of facilities,
both in personal offices, and at court. Though
one defender reported that the youth court in
her county provides the public defender with
an amply-furnished office, most defenders had

to obtain their own office space and supplies. In
one county, the defender stated that he and the
prosecutor share the same telephone line and
voicemail. The defender claimed that this is not
a problem because the prosecutor doesn’t know
how to use the voicemail, but it is not difficult
to imagine problematic instances in which, for
example, a defense witness calls to speak with
the defender, the prosecutor answers the call,
and so the witness has revealed his or her exis-
tence to the prosecutor.

Though one county’s courthouse had several
locations where the public defender could meet
privately with clients, in most youth courts,
defenders have no designated office or private
space to confer with their young clients. In
these counties, the juvenile defender meets with
clients in the hallway or in the courtroom for a
few minutes prior to a hearing, often while the
prosecutor and youth court counselor are in the
courtroom and in earshot. The lack of facilities
designated for use by the defender severely lim-
its the youth’s contact with defense counsel. In
contrast, youth court prosecutors almost always
have an office in the court building where they
can prepare witnesses in private.

Non-legal Support Staff

Mississippi juvenile defenders are especially
under-resourced in an indigent defense delivery
system that is already under-funded and overbur-
dened. Almost uniformly, youth court defenders
lack the tools needed to adequately represent
young clients — including access to support staff,
investigators, experts, and training. Many defend-
ers do not have administrative assistants or other
support staff to assist with appointments, phone
calls, and research. Not one juvenile defender
interviewed for the assessment reported hir-
ing independent social workers, investigators,
experts or law clerks to assist them in preparing
for juvenile cases. In addition, most youth courts
lack the resources to pay for defense experts.
One youth court referee related that in theory,
a defense attorney could apply to the chancery
court judge to obtain money for investigators or
expert witnesses, but no defense attorney has
ever actually applied. He noted that the chancery
court could order the county to pay, but doubted
that the chancery court judge would issue such
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an order because she is an elected official. In
another county, the judge indicated that she
would be willing to pay for experts and investi-
gators if lawyers would be more assertive and file
motions requesting access to these resources.

IV. SYSTEMIC BARRIERS TO JUST

AND BALANCED OUTCOMES

A.YOUTH COURT CULTURE

Many counties used informal facilities as their
actual courtrooms. For example, in one county,
where the youth court referee admits that a “more
formal setting might work better;” the courtroom
is used as a waiting area on

youth court days, while the

actual hearings are held in a

back conference room off to

the right of the judge’s bench.

Unlike the actual courtroom,

which contains a traditional

configuration of furniture for

the judge’s bench and tables

for defense counsel and the

government, that room con-

tains only a long conference

table and multiple chairs. In

another county, some juve-

nile proceedings are held in

the courtroom, which is a

room with an elevated plat-

form where the judge sits,

and some proceedings are held in the referee’s
chambers, an office next door to the courtroom.
An assessment team investigator described the ref-
eree’s chambers as an “airless vault” about 16 x 18
feet in size and “cramped.” There are filing cabi-
nets around the room and one desk behind which
the referee sits with someone else’s name plate dis-
played. The defender, sheriff’s deputy, and youth
court counselor stand; the stenographer, parents,
and youth can sit. The informality of these settings
is problematic because the physical appearance of a
delinquency court makes a statement to youth, fam-
ilies, and participants about the significance of the
proceedings. Even if the respondents are children,
juvenile court must still be court — especially since
the dangers of juvenile detention are so real and
so far-ranging. As the National Council of Juvenile
and Family Court Judges has advised, delinquency
judges should “explain and maintain strict court-
room decorum and behavioral expectations for all

participants ... [and] ensure that the juvenile delin-
quency court is a place where all ... participants are
treated with respect, dignity, and courtesy.”*

The pall of informality also creeps into the tone of
youth court proceedings. In county after county,
defenders and prosecutors talked favorably about
how juvenile court is not adversarial. In one county,
the prosecutor was of the belief that “[youth court]
should not be adversarial,” since “we’re all here
for the youth.” In another county, the juvenile
defender told assessment team investigators that
he and the prosecutor “try not to make it adversar-

ial” A prosecutor in another county compared the
pace of youth court and adult criminal adjudica-
tions, stating, “Youth court is not as adversarial as
Circuit Court” A youth court counselor remarked
that “youth court is a real informal kind of thing?”
However, the addition of juvenile defense attor-
neys to the youth court process was meant to
infuse youth court with more of the adversarial
nature that attends criminal proceedings.

The most dangerous symptom of youth court’s
laxity is frequent violations of respondents’
due process rights. For example, in one county,
the public defender asked for drug screens for
a young man whose case was done for the day
after a subsequent youth stated on the record
that the first young man had given the second
young man marijuana that the two young men
smoked together. The earlier young man had
long since left the courtroom, and was there-
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fore unable to mount a defense against these
new, unforeseen allegations, when the defender
requested this increase in his release conditions.
In another county, a youth court public defender
went on to explain that “there are no strict evi-
dentiary rules in youth court,” and “the judge
allows everything in,” so “it would be a waste of
time to make objections or argue motions.”

B. OVERDEPENDENCE ON YOUTH

COURT COUNSELORS

In many counties, youth court counselors dom-
inated the proceedings. As one representative
youth court judge described, “The youth court
counselors are the most reliable source of infor-
mation about the child and the child’s family.”
In another county, the youth court counselor
told team investigators that she insists on a pol-
icy of sending a child to detention if the child
is alleged to have violated his probation with a
new arrest or with a suspension from school,
and the referee goes along, even though the
referee’s inclination is to adjudicate the new
allegations before sending the child to detention.
The youth court counselor in another county lit-
erally runs the courtroom, scheduling matters,
ensuring parties are present, making detention
recommendations, and preparing and presenting
disposition recommendations. The pay scale in
another county offers the most conclusive proof
of who has the most sway in the courtroom: the
defender is paid a flat fee of $500 per month, the
prosecutor is paid a flat fee of $750 per month,
and the youth court counselor receives $25,000
— over $2,000 per month — for starting pay and
mileage. Arguably, more than anything else, this
overdependence on youth court counselors rigs
the system in favor of a “best interest” system,
instead of a system in which the due process
rights of children who face the “awesome pros-
pect of incarceration” are zealously protected.

C.SCHOOL DISCIPLINE

Professionals across the state complained that
the juvenile justice system is being overrun with
school referrals to youth court. These school
referrals clog the courts, and position the juvenile
justice system as the schools’ disciplinarian. As
one juvenile court administrator stated, “We get
too many referrals from the school system.” One
intake officer said, “Schools are killing us with

their referrals.” The problem is so severe that in
some counties, if a child is suspended from school
while they are under the youth court’s jurisdic-
tion, they serve their suspension in the county’s
detention center. School police bring the child
directly to detention as a result of the violation.

Based on assessment team observations, the num-
ber of school referrals comprises a significant
percentage of the juvenile justice docket. In one
county, assessment team investigators observed
25 cases on the delinquency docket in a single day.
Of those 25 cases, at least half stemmed, in some
part, from the school system: one case involved a
girl who was expelled from school for an incident
involving a box cutter; another case involved nine
respondents alleged to have assaulted a young man
during some type of field day at a local high school;
another case involved a boy who was already on
probation for a previous assault at school who
was accused of causing a disturbance in the pub-
lic library. In another county, two of the five cases
heard on a single day involved school-related inci-
dents. In the first, an eighth grader with no prior
record was charged with fighting in school. In the
second, two 14-year-olds were alleged to have been
involved in a school fight.

The school incidents that become juvenile court
cases range in seriousness, but can be described
as mostly minor offenses. One school referred
a student for not wearing her school uniform
properly. One defender in another county stated
that the most common type of case she has
is children accused of fighting at school. The
admissions sheet at one county’s detention cen-
ter showed that the majority of admissions were
for school-based thefts and simple assaults. One
youth court referee in a different county also
remarked on the number of school fights he sees
in his courtroom, as well as “a large number of
kids charged with disobeying their teachers.”
Another defender stated that the most common
charges he encounters involve children alleged
to have weapons at school; the catch, though,
is that “the judge [in that county] thinks every-
thing is a weapon.” A former juvenile defender
commented on the weapons charges as well,
stating, “There is a lot of hysteria in the schools
about violence, [but] the schools don’t see a lot
of weapons — mostly nail files.”
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“Schools are using fist fights to get rid of ‘bad eqq’
kids. The goal of the schools is to get rid of the kids
before the testing and they send them to an alternative

school which is basically a detention center. [The

schools] do no discipline, just send the police to arrest
the kids. The whole thing is a joke.” Once children
who are struggling in class are removed, they can no

longer drag down the school’s standardized test scores.

Since these cases are a measurable percent-
age of the juvenile justice docket, they place
a noticeable strain on system resources. One
youth court referee stated that youth court days
during the school year can be quite heavy, and
sometimes do not end until 9:00 at night. He
said, in contrast, the summer docket is much
easier to manage because school is out. A judge
in another county stated that there is an influx
of school matters at the beginning of the year,
but the referrals stabilize by second semester.
The judge added that “every principal wants
the child locked up,” but “we are not intended to
take up [the schools’] role.” Similarly, a juvenile
detention center administrator reported that
detention center admissions decrease dramati-
cally when school is not in session.

This increased reliance by schools on the court
system was attributed to several factors. One
defender believed that a state law that requires
the school to report all fights to the police was
causing the increased number of referrals. A
juvenile court administrator in another county
opined that the schools are afraid of litigation. A
former juvenile defender offered the more insid-
ious reason that “Schools are using fist fights to
get rid of ‘bad egg’ kids. The goal of the schools
is to get rid of the kids before the testing and
they send them to an alternative school which is
basically a detention center.” Once children who
are struggling in class are removed, they can no
longer drag down the school’s standardized test
scores. The defender added with disgust, “[The

schools] do no discipline, just send the police to
arrest the kids. The whole thing is a joke.”

D. CRIMINALIZATION OF MENTALLY ILL

YOUTH AS DELINQUENTS

A study commissioned by the Mississippi
Department of Public Safety and the Mississippi
Department of Mental Health found that 66%
to 85% of incarcerated juveniles in Mississippi
suffer from at least one diagnosable mental dis-
order, compared to only 14% to 20% of youth in
the general population.?'® One intake coordinator
reported that she often sees youth with signifi-
cant mental health issues in the juvenile system.
One defender estimated that 30% of her clients
have mental health issues. One detention cen-
ter administrator put the number of children in
his facility with mental health issues as high as
50%. These numbers are consistent with national
research estimating that a majority of children in
detention have mental health issues.?!

There is a dire need for more emergency place-
ments and treatment programs to address the needs
of children with mental health diagnoses. Unfortu-
nately, the way the system is presently structured,
a child almost must be involved in the juvenile jus-
tice system to receive mental health treatment. For
example, a prosecutor reported that, in the entire
state, there are only two facilities that take youth
who are both delinquent and are mentally ill or
mentally retarded, and both facilities have a sig-
nificant waiting list. He also indicated that he has
often dismissed cases regarding youth with these
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issues, because there is a civil commitment process
that can be initiated. A defender in another county
complained that, even though there is a paucity of
mental health facilities and programs in the state,
the court will generally not send a youth out of
state for mental health treatment because of the
costs. It is also noted that there is a severe lack of
treatment programs for girls.

E. CONFLICTS OF INTEREST

Many counties reported a potential conflict of inter-
est in the local court’s hiring and firing policies. In
one county, the judge technically hires and fires the
public defenders: the judge delegates the hiring
and firing to the court administrator, but the judge
is also the court administrator’s supervisor. Simi-
larly, in another county, the public defenders are
hired and fired directly by the youth court judge,
because the youth court judge is also the adminis-
trative judge and thus oversees the management
of service contracts between the youth court and
public defenders. Of course, lawyers may be hesi-
tant to challenge these judges for fear of losing their
contracts. This contractual relationship has the
potential of compromising the legal representation
provided to youth by their attorneys.

Several counties also place juvenile defenders in
roles where various potential conflicts of inter-
est can arise. For example, in one county, defense
counsel is also the guardian ad litem. This dual
role creates the possibility that defense counsel
might represent a single child in two completely
different kinds of hearings — delinquency and
dependency — that demand different ethical obli-
gations — advocating for the child’s expressed
interests, versus advocating for the child’s best
interests. During the 2007 Legislative session,
the Mississippi Legislature amended the law to
ensure that no one attorney will perform the role
of both guardian ad litem and defender. Even if
defense counsel does not represent a single child
in both a dependency and a delinquency case,
she might represent the child’s sibling, and in
that way be bound to act in a way that is contrary
to her delinquency client’s interests. In another
county, the defender serves as a judge in a dif-
ferent county, and as a prosecutor in an adjacent
county. All these positions at some point will
probably conflict with his role as the youth court
public defender. In fact, this attorney described

a case on the youth court docket that day, and
explained that he sat as judge in a related matter
the day before.

F. RACE AND CLASS

Assessment team investigators noted that that the
overwhelming majority of children in the delin-
quency system are African American and poor. In
one county, of the 11 children presented in court,
ten were African American, and one was Cauca-
sian. Nine were male and two were female. Another
defender described the situation in his county with
“the racism is pronounced.” The assessment team
investigators saw no evidence suggesting that any
incarcerated children in the county come from mid-
dle income or wealthy families.

Juvenile justice professionals offered several
reasons for the disproportionate minority con-
tact in the state. The prosecutor in one county
explained that, although the youth court also
has jurisdiction of cases from surrounding cities
which have predominantly white populations,
he very rarely prosecutes white youth. That
prosecutor blamed law enforcement, stating
that the low number of prosecutions of white
youth exists because sheriff’s deputies are send-
ing white youthful offenders home, but arresting
African American youth. One youth court coun-
selor blamed the school system: “We have one
of the worst school systems in the state. It is the
poorest run school system I have ever seen.”
Defense counsel in another county attributed
the disproportionality to over-patrolling of the
black neighborhoods, which are very clearly
defined, on the part of law enforcement.

Youth court professionals discerned a differ-
ence between the way private defense counsel
and public defense counsel were treated. In
one county, the judge often discusses cases in
an informal meeting in chambers. The private
defense and prosecution attorney attend the
private meetings, but the public defense attor-
ney never gets these types of hearing. The youth
court counselor reported that she has a problem
with this practice, and that “all of us recognize
the noticeable difference” However, no one has
made their feelings known to the judge. When
asked why, the counselor gave a knowing look,
which seemed to signal fear of retaliation. ©
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chapter four

THE IMPACT OF HURRICANE KATRINA
ON YOUTH JUSTICE IN MISSISSIPPI

A. THE FUNCTIONING OF YOUTH COURT
Hurricane Katrina generated a profound loss and instability on the
Mississippi Gulf Coast. Conversations with youth court stakehold-
ers, including judges, prosecutors, public defenders, detention center
administrators, and youth court support staff from Mississippi’s coastal
counties revealed a tremendous amount of concern about the storm’s
affect on already vulnerable children and families. Youth court work-
ers collectively described an extremely fragile youth court system that

is severely under-resourced. Youth courts in
the affected counties have barely enough staff
to keep the courts functioning. Important posi-
tions, such as youth court judge, prosecutor, and
public defender are maintained as part-time,
while they often demand a full-time commit-
ment. An absence of basic clerical staff requires
youth court workers to double up on respon-
sibilities. And two counties do not even have a
public defender — they must scramble to find
one for every child that is brought into court.

B. SCARCITY OF COMMUNITY-BASED SERVICES

Youth court workers spoke about the profound
need for community-based options for adjudi-
cated children. A paucity of resources has made
already spare options for community-based
and other rehabilitative services extremely
scarce. When deciding upon a disposition for a
child, judges usually have only three unprom-
ising choices: detention, probation, or one of
the state’s training schools. One county used to
have access to ankle bracelet monitoring, a pro-
gram that allowed more children to stay at home
rather than in detention. However, after the hur-
ricane, that county could no longer afford to pay
for the service. Consequently, children whose
parents cannot afford to pay for the monitor-

ing service are forced to stay in detention, while
wealthier children have the privilege of return-
ing home.

In particular, substance abuse treatment and
mental health services, two things that everyone
agrees the youth of Mississippi desperately need,
are scarcely available to the children affected by
Katrina. It is nearly impossible to obtain in-pa-
tient mental health care for adolescents. One
county’s mental health clinic does not have a
single licensed worker, and it usually takes three
months to get an appointment. Parents are often
forced to pay for mental health evaluations
and counseling on their own in private clinics
because there are no public resources.

Unfortunately, the need for support services
became dire exactly when funding for support
services was most unavailable. As the trauma
of the hurricane began to set in on children and
families, the need for support services rose dra-
matically. But the destruction caused by the
hurricane caused youth court support services
to be reshuffled to the bottom of community
funding priorities. Augmenting funding woes,
the hurricane destroyed much of the tourism
tax base for the coastal counties. The lack of
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tourism dollars presents a major obstacle to the
rebuilding phase for these counties.

C. DISPLACEMENT OF DETAINED CHILDREN

The storm had a uniquely wrenching effect
on detained children and their families. Many
detention centers had to evacuate as the hurri-
cane was approaching. Though detention center
staff tried to locate parents to come and get their
children, they were unsuccessful in their efforts
for many of them. The massive displacement
that followed the hurricane traumatized chil-
dren held in these detention centers.

D. FEMA COMMUNITIES

Youth court workers also expressed concern
about the profound sense of loss experienced
by children and families along the coast. Those
who lost their homes to the hurricane have been
cramped into FEMA trailers, where they must
bear tense, over-crowded conditions that inevita-
bly place a great strain on entire communities. The
FEMA trailer parks are also known for attracting
high levels of crime, drug use and violence.

The youth court system along the coast is begin-
ning to see the consequences of these living
arrangements. One coastal county has noticed a
50% increase in the number of children brought
into youth court; and every public defender who
was interviewed commented on an expansion
of their already excessive case loads. Height-
ened stress levels in that county have led to an
increase in domestic abuse cases and reports
of child abuse and neglect. Another county
noticed a 50% increase in domestic violence
cases, along with an increase in property crimes.
Truancy has also risen dramatically, and one
public defender attributed this change to chil-
dren’s feeling pressure to find work to support
their families during such a difficult time. There
has been such an increase in truancy that some
counties have instituted informal procedures
to deal with these cases. There has also been a
noticeable increase in drug offenses, as people
turn to drugs and alcohol to cope with the stress
of the hurricane.

Studies conducted by the National Child Trau-
matic Stress Network suggest that an alarming
number of children are likely to suffer post-trau-

matic stress disorder as a result of Katrina; and
a report from the Children’s Health Fund noted
a significant increase in anxiety and behav-
ior problems among children.?? Youth court
workers from the coast have noticed a defi-
nite increase in mental health symptoms and
behavioral problems with youth involved in
the system. A youth court worker in one county
noted that judges have been ordering more psy-
chological evaluations than before; and the
youth court counselors have observed increased
behavioral problems with children housed at
the detention center. Schools are also reporting
more fights. Children need mental health ser-
vices to deal with the stress and loss caused by
Katrina.?® Unfortunately, since the hurricane,
the mental health providers along the coast have
fewer staff, and fewer services to offer.

E. NEED FOR PREVENTIVE SERVICES

Nearly everyone interviewed agreed that their
county needs more community-based preven-
tive and rehabilitative services. They need
options that would hold children accountable —
something between probation and the training
schools — in order to divert at-risk youth from
further involvement with the youth court, and
future involvement with the criminal justice
system. All of the coastal counties desperately
need mentoring programs, recreation centers,
and after-school programs — just something
to keep kids safe and occupied. Schools also
need more resources in order to address dis-
ruptive behavior problems without contacting
law enforcement for relatively minor incidents.
Many youth court workers agreed that this
practice unnecessarily drags children into the
youth court system.

The counties along the coast also need basic
preventive mental health services, especially
now that so many children need help working
through the stress and trauma of the hurricane.
One youth court worker recommended funding
for mental health outreach programs for chil-
dren and families, and making mental health
services available through the schools. One indi-
vidual commented that most simple assaults are
against parents and teachers, demonstrating an
important need for prevention and treatment
services. ©
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chapter five

CONCLUSION & RECOMMENDATIONS

In county after county, assessment team investigators encountered
juvenile justice professionals who share the goal of improving the juve-
nile indigent defense system, so that Mississippi’s system-involved
youth have a chance to lead law-abiding, fulfilling, successful lives
without regard to race or class. The youth court system is made better
each day by the efforts of these dedicated and caring professionals.

Among these professionals, ensuring effective
assistance of juvenile defense counsel is criti-
cally important. Mississippi is constitutionally
and statutorily obligated to ensure that every
child who sets foot in a courtroom has mean-
ingful access to effective assistance of counsel
at all stages of the juvenile justice process.
Without well-trained, well-resourced defend-
ers, due process remains out of these children’s
reach, and youths in the juvenile justice system
are bystanders instead of participants. How-
ever, youths are not the only ones who benefit
from a strong juvenile defense bar; all of Mis-
sissippi’s citizens have an interest in ensuring
just and balanced outcomes for its children.
Not only must public defense-oriented orga-
nizations rededicate themselves to the fair
administration of justice for Mississippi’s
youth, but all branches of government, at the
state and local level, should take up this cause.

|. CORE RECOMMENDATIONS

1. Access to counsel: Although most Missis-
sippi youth courts prohibit waiver of counsel,
many courts do not appoint counsel early
enough in the youth court process. Some chil-
dren go unrepresented at important stages
of the proceedings, including interrogation,
intake, and detention hearings. A defender
should be appointed as soon as a child is found
indigent — ideally before interrogation, and

always before any procedural determinations
are reached.

2. Attorney compensation and caseloads:
The quality of youth court representation
should be improved through reduced defender
caseloads, additional attorney training, and
adequate supervision and monitoring of cases
in youth court. Court-appointed defenders
struggle with high caseloads and do not receive
adequate compensation for their critically
important work. Judges, attorneys, and youth
court personnel all agree that low fees prevent
court-appointed defenders from investing the
necessary time on youth court cases. The fail-
ure to track the number of cases handled by
each court-appointed defender deprives judges
and policy makers of an important measure of
indigent defense systems — because court-ap-
pointed defenders with limitless caseloads
cannot provide adequate representation.

3. Lack of juvenile defender training: Juvenile
defenders should have regular access to compre-
hensive, on-going trainings on juvenile-specific
issues, including special education, competency,
and adolescent development.

4. Deficient youth court resources: State leg-

islators and local policymakers should increase
the resources that are available to improve delin-
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quency representation in juvenile court. Even
when compared to the uniformly underfunded
and overburdened adult indigent defense sys-
tem, the juvenile indigent defense system stands
out as particularly starved for resources. These
resources should provide for legal and non-le-
gal support, including investigators, experts, and
social workers.

5. Lack of youth court uniformity: State and
local policymakers should reconsider establish-
ment of a state-funded indigent defense system
that can ensure caseloads within national and
state standards, adequate support and technol-
ogy systems, and ongoing support and training
for juvenile defenders. The lack of uniformity
in Mississippi’s youth court system erects an
additional barrier to effective representation by
court-appointed defenders for youth.

6. Informed admissions: Judges should ensure
that colloquies with youth who admit are thor-
ough, comprehensive, and administered in
age-appropriate language. Judges should take
special care to ascertain a youth’s understanding
of the immediate and long-term consequences
of an admission.

7. Overflow of school referrals: State and local
policymakers should work with local school
districts to refine school policies concerning
referrals of children with discipline issues to the
youth court system so that only the most serious
cases reach the courthouse, while the rest of the
cases remain in the schoolhouse.

Il. IMPLEMENTATION STRATEGIES

The State Legislature should:

¢ Establish and fund an indigent defense system
that can ensure caseloads within national stan-
dards, adequate support systems, and ongoing
training for juvenile defenders.

* Increase the resources available to the youth
court defenders — including access to indepen-
dent experts, social workers, and investigators.
¢ Fund a continuum of community-based dispo-
sitions, so judges have meaningful alternatives
to secure care.

* Prohibit secure detention for children who
are detained only because their parents/guard-
ians are unable or unwilling to care for them.

Bar associations should:
¢ Create standards for juvenile defenders who
represent children in youth court proceedings.

Mississippi Youth Court Judges should:
 Appoint attorneys at the earliest possible stage
in all juvenile cases — ideally as soon as a child
is determined indigent, but always prior to ini-
tial hearings.

* Ensure that counsel has a meaningful oppor-
tunity to meet with the client and prepare for
the hearings.

« Ensure all youth fully understand their rights,
including their right to appeal, before all pro-
ceedings.

e Provide private facilities at the courthouse
to defense counsel for client consultation, and
ensure that the physical arrangement of the
courtroom reinforces the roles and relationships
of the parties, so that children are seated next to
and can consult freely with their attorneys.

e Ensure attorneys are compensated for all
reasonable work including client meetings,
investigations, legal research, motions practice,
dispositional planning, and appeals.

 Provide attorneys with meaningful access to
independent investigators, experts, and other
support when necessary.

e Provide leadership in working with school
officials and mental health providers to ensure
that youth court is not the dumping ground for
those systems.

Juvenile defenders should:

e Always represent the expressed legitimate
interests of their clients.

 Regularly meet with clients before the day of
court, investigate cases, actively represent youth
at initial and detention hearings, and have reg-
ular post-hearing debriefings to ensure that
clients understand the proceedings and their
right to appeal.

» Ensure that effective representation happens
at the earliest possible stage in juvenile court
proceedings and remains zealous throughout
the process.

* Develop expertise through ongoing training on
juvenile justice related issues.

Mississippi law schools should:
 Provide increased opportunities for law stu-
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dents’ involvement in youth court through
internships, clinics, and fellowships.

 Offer continuing legal education courses to
improve the quality of representation in youth
court.

Law enforcement should:

» Mandate training on developmental differences
between youth and adults to help officers under-
stand adolescents’ decision-making abilities.

« Track juvenile arrest data according to race to
develop a baseline concerning the overrepre-
sentation of African Americans in the juvenile
justice system.

Public schools should:

* Reduce the number of school-based referrals
to the juvenile justice system by entering into
agreements with law enforcement, youth courts,
and mental health providers to specify objective
criteria for school-based youth court referrals
and ensuring that school discipline policies are
evidenced-based best practices. ©
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APPENDIX ONE
LETTER OF SUPPORT FROM THE CHIEF JUSTICE

SUPREME COURT OF MISSISSIPPI
POST OFFICE BOX 117
JACKSON, MISSISSIPPI 39205
TELEPHONE (601) 359-3697
FAX (601) 359-2443

JAMES W. SMITH, JR.

CHIEF JUSTICE OLIVER E. DIAZ, JR.

CHUCK EASLEY
GEORGE C. CARLSON, JR.

WILLIAM L. WALLER, JR. JAMES E. GRAVES, JR

KAY B. COBB
JESS H. DICKINSON
PRESIDING JUSTICES May 23, 2005 MICHAEL K. RANgOLPH
JUSTICES
STEPHEN J. KIRCHMAYR
) ) COURT ADMINISTRATOR
Patti Puritz

Executive Director

National Juvenile Defender Center

1350 Connecticut Avenue, NW Suite 304
Washington, DC 20036

Dear Ms. Puritz:

1 am writing this letter in support of the Mississippi Assessment of Access to Counsel
and Quality of Representation in Delinquency Proceedings. I am honored to support a
nationwide effort that seeks to improve the access to counsel and quality of legal
representation that children receive in the juvenile justice system.

I recently met with Jennifer Riley-Collins, Juvenile Justice Fellow at the Mississippi
Center for Justice and in-state coordinator for the Assessment, and Gee Ogletree, a member
of the Mississippi Bar’s Delivery of Legal Services Committee and the Mississippi Volunteer
Lawyers Project board of directors. They briefed me on plans for the Mississippi component
of this national effort to improve access to counsel and quality of legal representation. for
children in the indigent defense system. I offered them my enthusiastic support for a
comprehensive examination.

This Assessment is important because it is a comprehensive examination of the
systemic issues and institutional barriers that may prevent lawyers from providing effective
legal services to indigent children. The Assessment will gather data and information on
critical qualitative and quantitative issues pertaining to our children in Mississippi. I greatly
hope that your final report with recommendations will provide us with the information we
need to improve our ability to ensure that children’s rights are adequately protected.
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I encourage all of us involved in the assessment to make the most of this opportunity
to be part of a national effort to improve our juvenile defense system. [ look forward to the
Assessment results and please let me know if I can be of any further assistance.
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APPENDIX TWO

American Council of Chief Defenders
National Juvenile Defender Center

JANUARY 2005

TEN CORE PRINCIPLES

FOR PROVIDING QUALITY DELINQUENCY REPRESENTATION
THROUGH INDIGENT DEFENSE DELIVERY SYSTEMS

The American Council of Chief Defenders (ACCD), a section of the National Legal Aid & Defender
Association, is dedicated to promoting fair justice systems by advocating sound public policies and
ensuring quality legal representation to people who are facing a loss of liberty or accused of a crime
who cannot afford an attorney. For more information, see www.nlada.org or call (202) 452-0620.

The National Juvenile Defender Center (NJDC) is committed to ensuring excellence in juvenile defense
and promoting justice for all children. For more information, see www.njdc.info or call (202) 452-0010.

PREAMBLE!

A. GOAL OF THESE PRINCIPLES

The Ten Core Principles for Providing Quality Delinquency Representation through Indigent
Defense Delivery Systems are developed to provide criteria by which an indigent defense system
may fully implement the holding of In Re: Gault.2 Counsel’s paramount responsibilities to children
charged with delinquency offenses are to zealously defend them from the charges leveled against
them and to protect their due process rights. The Principles also serve to offer greater guidance to
the leadership of indigent defense providers as to the role of public defenders, contract attorneys or
assigned counsel in delivering zealous, comprehensive and quality legal representation on behalf of
children in delinquency proceedings as well as those prosecuted in adult court.?

While the goal of the juvenile court has shifted in the past decade toward a more punitive model of
client accountability and public safety, juvenile defender organizations should reaffirm the funda-
mental purposes of juvenile court: (1) to provide a fair and reliable forum for adjudication; and (2) to
provide appropriate support, resources, opportunities and treatment to assure the rehabilitation and
development of competencies of children found delinquent. Delinquency cases are complex, and their
consequences have significant implications for children and their families. Therefore, it is of paramount
importance that children have ready access to highly qualified, well-resourced defense counsel.

Defender organizations should further reject attempts by courts or by state legislatures to criminal-

ize juvenile behavior in order to obtain necessary services for children. Indigent defense counsel
should play a strong role in determining this and other juvenile justice related policies.
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In 1995, the American Bar Association’s Juvenile Justice Center published A Call for Justice: An
Assessment of Access to Counsel and Quality of Representation in Delinquency Proceedings, a
national study that revealed major failings in juvenile defense across the nation. The report spurred
the creation of the National Juvenile Defender Center and nine regional defender centers around the
country. The National Juvenile Defender Center conducts state and county assessments of juvenile
indigent defense systems that focus on access to counsel and measure the quality of representation.*

B. THE REPRESENTATION OF CHILDREN AND ADOLESCENTS IS A SPECIALTY

The Indigent Defense Delivery System must recognize that children and adolescents are at a crucial
stage of development and that skilled juvenile delinquency defense advocacy will positively impact
the course of clients’ lives through holistic and zealous representation.

The Indigent Defense Delivery System must provide training regarding the stages of child and ado-
lescent development and the advances in brain research that confirm that children and young adults
do not possess the same cognitive, emotional, decision-making or behavioral capacities as adults.
Expectations, at any stage of the court process, of children accused of crimes must be individually
defined according to scientific, evidence-based practice.

The Indigent Defense Delivery System must emphasize that it is the obligation of juvenile defense
counsel to maximize each client’s participation in his or her own case in order to ensure that the
client understands the court process and to facilitate the most informed decision making by the cli-
ent. The client’s minority status does not negate counsel’s obligation to appropriately litigate factual
and legal issues that require judicial determination and to obtain the necessary trial skills to pres-
ent these issues in the courtroom.

C.INDIGENT DEFENSE DELIVERY SYSTEMS MUST PAY PARTICULAR ATTENTION TO THE MOST VULNER-
ABLE AND OVER-REPRESENTED GROUPS OF CHILDREN IN THE DELINQUENCY SYSTEM

Nationally, children of color are severely over-represented at every stage of the juvenile justice
process. Research has demonstrated that involvement in the juvenile court system increases the
likelihood that a child will subsequently be convicted and incarcerated as an adult. Defenders must
work to increase awareness of issues such as disparities in race and class, and they must zealously
advocate for the elimination of the disproportionate representation of minority youth in juvenile
courts and detention facilities.

Children with mental health and developmental disabilities are also overrepresented in the juvenile
justice system. Defenders must recognize mental illness and developmental impairments, legally
address these needs and secure appropriate assistance for these clients as an essential component
of quality legal representation.

Drug- and alcohol-dependent juveniles and those dually diagnosed with addiction and mental
health disorders are more likely to become involved with the juvenile justice system. Defenders
must recognize, understand and advocate for appropriate treatment services for these clients.

Research shows that the population of girls in the delinquency system is increasing, and juvenile jus-
tice system personnel are now beginning to acknowledge that girls’ issues are distinct from boys’.
Gender-based interventions and the programmatic needs of girls, who have frequently suffered from
abuse and neglect, must be assessed and appropriate genderbased services developed and funded.

In addition, awareness and unique advocacy are needed for the special issues presented by lesbian,
gay, bisexual and transgender youth.
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1 e The indigent defense delivery system upholds juveniles’ right to
counsel throughout the delinquency process and recognizes the need

for zealous representation to protect children.

A. The indigent defense delivery system should ensure that children do not waive appointment of
counsel. The indigent defense delivery system should ensure that defense counsel are assigned at
the earliest possible stage of the delinquency proceedings.®

B. The indigent defense delivery system recognizes that the delinquency process is adversarial and
should provide children with continuous legal representation throughout the delinquency process
including, but not limited to, detention, pre-trial motions or hearings, adjudication, disposition,
post-disposition, probation, appeal, expungement and sealing of records.

C. The indigent defense delivery system should include the active participation of the private bar or
conflict office whenever a conflict of interest arises for the primary defender service provider.®

2 e The indigent defense delivery system recognizes that legal repre-
sentation of children is a specialized area of the law.

A. The indigent defense delivery system recognizes that representing children in delinquency pro-
ceedings is a complex specialty in the law and that it is different from, but equally as important as,
the legal representation of adults. The indigent defense delivery system further acknowledges the
specialized nature of representing juveniles processed as adults in transfer/waiver proceedings.”

B. The indigent defense delivery system leadership demonstrates that it respects its juvenile defense
team members and that it values the provision of quality, zealous and comprehensive delinquency
representation services.

C. The indigent defense delivery system leadership recognizes that delinquency representation is
not a training assignment for new attorneys or future adult court advocates, and it encourages expe-
rienced attorneys to provide delinquency representation.

3 e The indigent defense delivery system supports quality juvenile
delinquency representation through personnel and resource parity.

A. The indigent defense delivery system encourages juvenile representation specialization without
limiting attorney and support staff’s access to promotional progression, financial advancement or
personnel benefits.

B. The indigent defense delivery system provides a professional work environment and adequate
operational resources such as office space, furnishings, technology, confidential client interview
areas’® and current legal research tools. The system includes juvenile representation resources in
budgetary planning to ensure parity in the allocation of equipment and resources.
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4. The indigent defense delivery system utilizes expert and ancil-
lary services to provide quality juvenile defense services.

A. The indigent defense delivery system supports requests for essential expert services through-
out the delinquency process and whenever individual juvenile case representation requires these
services for effective and quality representation. These services include, but are not limited to, eval-
uation by and testimony of mental health professionals, education specialists, forensic evidence
examiners, DNA experts, ballistics analysis and accident reconstruction experts.

B. The indigent defense delivery system ensures the provision of all litigation support services nec-
essary for the delivery of quality services, including, but not limited to, interpreters, court reporters,
social workers, investigators, paralegals and other support staff.

5 e The indigent defense delivery system supervises attorneys and
staff and monitors work and caseloads.

A. The leadership of the indigent defense delivery system monitors defense counsel’s caseload to permit
the rendering of quality representation. The workload of indigent defenders, including appointed and
other work, should never be so large as to interfere with the rendering of zealous advocacy or continu-
ing client contact nor should it lead to the breach of ethical obligations.*° The concept of workload may
be adjusted by factors such as case complexity and available support services.

B. Whenever it is deemed appropriate, the leadership of the indigent defense delivery system, in
consultation with staff, may adjust attorney case assignments and resources to guarantee the con-
tinued delivery of quality juvenile defense services.

6. The indigent defense delivery system supervises and system-
atically reviews juvenile defense team staff for quality according to

national, state and/or local performance guidelines or standards.
A. The indigent defense delivery system provides supervision and management direction for attor-
neys and all team members who provide defense representation services to children.!

B. The leadership of the indigent defense delivery system adopts guidelines and clearly defines the
organization’s vision as well as expectations for the delivery of quality legal representation. These
guidelines should be consistent with national, state and/or local performance standards, measures
or rules.!?

C. The indigent defense delivery system provides administrative monitoring, coaching and system-

atic reviews for all attorneys and staff representing juveniles, whether contract defenders, assigned
counsel or employees of defender offices.
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7. The indigent defense system provides and supports comprehen-
sive, ongoing training and education for all attorneys and support staff

involved in the representation of children.

A. The indigent defense delivery system supports and encourages juvenile defense team mem-
bers through internal and external comprehensive training® on topics including, but not limited
to, detention advocacy, litigation and trial skills, dispositional planning, post-dispositional practice,
educational rights, appellate advocacy and administrative hearing representation.

B. The indigent defense delivery system recognizes juvenile delinquency defense as a specialty that
requires continuous training in unique areas of the law.* In addition to understanding the juvenile
court process and systems, juvenile team members should be competent in juvenile law, the col-
lateral consequences of adjudication and conviction, and other disciplines that uniquely impact
juvenile cases, such as, but not limited to:

1. Administrative appeals

2. Child welfare and entitlements

3. Child and adolescent development

4. Communicating and building attorney-client relationships with children and adolescents
5. Community-based treatment resources and programs

6. Competency and capacity

7. Counsel’s role in treatment and problem solving courts'

8. Dependency court/abuse and neglect court process

9. Diversionary programs

10. Drug addiction and substance abuse

11. Ethical issues and considerations

12. Gender-specific programming

13. Immigration

14. Mental health, physical health and treatment

15. Racial, ethnic and cultural understanding

16. Role of parents/guardians

17. Sexual orientation and gender identity awareness

18. Special education

19. Transfer to adult court and waiver hearings

20. Zero tolerance, school suspension and expulsion policies

8 e The indigent defense delivery system has an obligation to present
independent treatment and disposition alternatives to the court.

A. Indigent defense delivery system counsel have an obligation to consult with clients and, indepen-
dent from court or probation staff, to actively seek out and advocate for treatment and placement
alternatives that best serve the unique needs and dispositional requests of each child.

B. The leadership and staff of the indigent defense delivery system work in partnership with other
juvenile justice agencies and community leaders to minimize custodial detention and the incarcera-
tion of children and to support the creation of a continuum of community-based, culturally sensitive
and gender-specific treatment alternatives.
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C. The indigent defense delivery system provides independent postconviction monitoring of each
child’s treatment, placement or program to ensure that rehabilitative needs are met. If clients’
expressed needs are not effectively addressed, attorneys are responsible for intervention and advo-
cacy before the appropriate authority.

9. The indigent defense delivery system advocates for the educa-
tional needs of clients.

A. The indigent defense delivery system recognizes that access to education and to an appropriate
educational curriculum is of paramount importance to juveniles facing delinquency adjudication
and disposition.

B. The indigent defense delivery system advocates, either through direct representation or through
collaborations with community-based partners, for the appropriate provision of the individualized
educational needs of clients.

C. The leadership and staff of the indigent defense delivery system work with community leaders
and relevant agencies to advocate for and support an educational system that recognizes the behav-
ioral manifestations and unique needs of special education students.

D. The leadership and staff of the indigent defense delivery system work with juvenile court per-
sonnel, school officials and others to find alternatives to prosecutions based on zero tolerance or
school-related incidents.

1 O. The indigent defense delivery system must promote fairness
and equity for children.

A. The indigent defense delivery system should demonstrate strong support for the right to counsel
and due process in delinquency courts to safeguard a juvenile justice system that is fair, non-dis-
criminatory and rehabilitative.

B. The leadership of the indigent defense delivery system should advocate for positive change
through legal advocacy, legislative improvements and systems reform on behalf of the children
whom they serve.

C. The leadership and staff of the indigent defense delivery system are active participants in the

community to improve school, mental health and other treatment services and opportunities avail-
able to children and families involved in the juvenile justice system.
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NOTES FOR THE TEN CORE PRINCIPLES

1 These principles were developed over a one-year period through a joint collaboration between the National Juvenile Defender Center and the American
Council of Chief Defenders, a section of the National Legal Aid and Defender Association (NLADA), which officially adopted them on December 4, 2004.

2387 U.S. 1 (1967). According to the IJA/ABA Juvenile Justice Standard Relating to Counsel for Private Parties 3.1 (1996), “the lawyer’s principal duty is

the representation of the client’s legitimate interests” as distinct and different from the best interest standard applied in neglect and abuse cases. The Com-
mentary goes on to state that “counsel’s principal responsibility lies in full and conscientious representation” and that “no lesser obligation exists when youthful
clients or juvenile court proceedings are involved.”

3 For purposes of these Principles, the term “delinquency proceeding” denotes all proceedings in juvenile court as well as any proceeding lodged against an
alleged status offender, such as for truancy, running away, incorrigibility, etc.

4 Common findings among these assessments include, among other barriers to adequate representation, a lack of access to competent counsel, inadequate
time and resources for defenders to prepare for hearings or trials, a juvenile court culture that encourages pleas to move cases quickly, a lack of pretrial

and dispositional advocacy and an over-reliance on probation. For more information, see Selling Justice Short: Juvenile Indigent Defense in Texas (2000);

The Children Left Behind: An Assessment of Access to Counsel and Quality of Representation in Delinquency Proceedings in Louisiana (2001); Georgia: An
Assessment of Access to Counsel and Quality of Representation in Delinquency Proceedings (2001); Virginia: An Assessment of Access to Counsel and Quality
of Representation in Delinquency Proceedings (2002); An Assessment of Counsel and Quality of Representation in Delinquency Proceedings in Ohio (2003);
Maine: An Assessment of Access to Counsel and Quality of Representation in Delinquency Proceedings (2003); Maryland: An Assessment of Access to Counsel
and Quality of Representation in Delinquency Proceedings (2003); Montana: An Assessment of Access to Counsel and Quality of Representation in Delinquency
Proceedings (2003); North Carolina: An Assessment of Access to Counsel and Quality of Representation in Delinquency Proceedings (2003); Pennsylvania: An
Assessment of Access to Counsel and Quality of Representation in Delinquency Proceedings (2003); Washington: An Assessment of Access to Counsel and
Quality of Representation in Juvenile Offender Matters (2003).

5 American Bar Association Ten Principles of a Public Defense Delivery System (2002), Principle 3.

6 A conflict of interest includes both codefendants and intra-family conflicts, among other potential conflicts that may arise. See also American Bar Associa-
tion Ten Principles of a Public Defense Delivery System (2002), Principle 2.

7 For purposes of this Principle, the term “transfer/waiver proceedings” refers to any proceedings related to prosecuting youth in adult court, including those
known in some jurisdictions as certification, bind-over, decline, remand, direct file, or youthful offenders.

8 American Bar Association Ten Principles of a Public Defense Delivery System (2002), Principle 8.
9 American Bar Association Ten Principles of a Public Defense Delivery System (2002), Principle 4.

10 See National Study Commission on Defense Services, Guidelines for Legal Defense Systems in the United States (1976), 5.1, 5.3; American Bar Associa-
tion, Standards for Criminal Justice, Providing Defense Services (3rd ed., 1992), 5-5.3; American Bar Association, Standards for Criminal Justice: Prosecution
Function and Defense Function (3rd ed., 1993), 4-1.3(e); National Advisory Commission on Criminal Justice Standards and Goals, Report of the Task Force on
Courts, Chapter 13, “The Defense” (1973), 13.12; National Legal Aid and Defender Association and American Bar Association, Guidelines for Negotiating and
Awarding Contracts for Criminal Defense Services (NLADA, 1984; ABA, 1985), lI-6, I11-12; National Legal Aid and Defender Association, Standards for the
Administration of Assigned Counsel Systems (1989), 4.1,4.1.2; ABA Model Code of Professional Responsibility DR 6-101; American Bar Association Ten Principles
of a Public Defense Delivery System (2002), Principle 5.

11 American Bar Association Ten Principles of a Public Defense Delivery System (2002), Principles 6 and 10.

12 For example, Institute of Judicial Administration-American Bar Association, Juvenile Justice Standards (1979); National Advisory Commission on Criminal
Justice Standards and Goals, Report of the Task Force on Courts, Chapter 13, “The Defense” (1973); National Study Commission on Defense Services, Guide-
lines for Legal Defense Systems in the United States (1976); American Bar Association, Standards for Criminal Justice, Providing Defense Services (3rd ed.,
1992); American Bar Association, Standards for Criminal Justice: Prosecution Function and Defense Function (3rd ed., 1993); Standards and Evaluation Design for
Appellate Defender Offices (NLADA, 1980); Performance Guidelines for Criminal Defense Representation (NLADA, 1995).

13 American Bar Association Ten Principles of a Public Defense Delivery System (2002), Principle 9; National Legal Aid and Defender Association, Training and
Development Standards (1997), Standards 1to 9.

14 National Legal Aid and Defender Association, Training and Development Standards (1997), Standard 7.2, footnote 2.

15 American Council of Chief Defenders, Ten Tenets of Fair and Effective Problem Solving Courts (2002).
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APPENDIX THREE

IJA-ABA JUVENILE
JUSTICE STANDARDS

RELATING TO COUNSEL FOR PRIVATE PARTIES

PART ONE « GENERAL STANDARDS

STANDARD 1.1. COUNSEL IN JUVENILE PROCEEDINGS, GENERALLY.

The participation of counsel on behalf of all parties subject to juvenile and family court proceed-
ings is essential to the administration of justice and to the fair and accurate resolution of issues at
all stages of those proceedings.

STANDARD 1.2. STANDARDS IN JUVENILE PROCEEDINGS, GENERALLY.

a) As a member of the bar, a lawyer involved in juvenile court matters is bound to know and is sub-
ject to standards of professional conduct set forth in statutes, rules, decisions of courts, and codes,
canons or other standards of professional conduct. Counsel has no duty to exercise any directive of
the client that is . inconsistent with law or these standards. Counsel may, however, challenge stan-
dards that he or she believes limit unconstitutionally or otherwise improperly representation of
clients subject to juvenile court proceedings.

b) As used in these standards, the term “unprofessional conduct” denotes conduct which is now or
should be subject to disciplinary sanction. Where other terms are used, the standard is intended as a
guide to honorable and competent professional conduct or as a model for institutional organization.

STANDARD 1.3. MISREPRESENTATION OF FACTUAL PROPOSITIONS OR LEGAL AUTHORITY.
It is unprofessional conduct for counsel intentionally to misrepresent factual propositions or legal
authority to the court or to opposing counsel and probation personnel in the course of discussions
concerning entrance of a plea, early disposition or any other matter related to the juvenile court
proceeding. Entrance of a plea concerning the client’s responsibility in law for alleged misconduct
or concerning the existence in law of an alleged status offense is a statement of the party’s posture
with respect to the proceeding and is not a representation of fact or of legal authority.

STANDARD 14. RELATIONS WITH PROBATION AND SOCIAL WORK PERSONNEL.

A lawyer engaged in juvenile court practice typically deals with social work and probation depart-
ment personnel throughout the course of handling a case. In general, the lawyer should coopera;:e
with these agencies and should instruct the client to do so, except to'the extent such cooperation is
or will likely become inconsistent with protection of the client’s legitimate interests in the proceed-
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ing or of any other rights of the client under the law.

STANDARD 1.5. PUNCTUALITY.

A lawyer should be prompt in all dealings with the court, including attendance, submissions of
motions, briefs and other papers, and in dealings with clients and other interested persons. It is
unprofessional conduct for counsel intentionally to use procedural devices for which there is no
legitimate basis, to misrepresent facts to the court or to accept conflicting responsibilities for the
purpose of delaying court proceedings. The lawyer should also emphasize the importance of punc-
tuality in attendance in court to the client and to witnesses to be called, and, to the extent feasible,
facilitate their prompt attendance.

STANDARD 1.6. PUBLIC STATEMENTS.
a) The lawyer representing a client before the juvenile court should avoid personal publicity con-
nected with the case, both during trial and thereafter.

b) Counsel should comply with statutory and court rules governing dissemination of information
concerning juvenile and family court matters and, to the extent consistent with those rules, with
the ABA Standards, Relating to Fair Trial and Free Press.

STANDARD 1.7 IMPROVEMENT IN THE JUVENILE JUSTICE SYSTEM.

In each jurisdiction, lawyers practicing before the juvenile court should actively seek improvement
in the administration of juvenile justice and the provision of resources for the treatment of persons
subject to the jurisdiction of the juvenile court.

PART TWO ¢ PROVISIONS AND ORGANIZATION OF LEGAL SERVICES

STANDARD 2.1. GENERAL PRINCIPLES.
a) Responsibility for provision of legal services.
Provision of satisfactory legal representation in juvenile and family court cases is the proper con-
cern of all segments of the legal community. It is, accordingly, the responsibility of courts, defender
agencies, legal professional groups, individual practitioners and educational institutions to ensure
that competent counsel and adequate supporting services are available for representation of all per-
sons with business before juvenile and family courts.
i) Lawyers active in practice should be encouraged to qualify themselves for participation in
juvenile and family court cases through formal training, association with experienced juvenile
counsel or by other means. To this end, law firms should encourage members to represent par-
ties involved in such matters.
ii) Suitable undergraduate and postgraduate educational curricula concerning legal and nonlegal
subjects relevant to representation in juvenile and family courts should regularly be available.
iii) Careful and candid evaluation of representation in cases involving children should be under-
taken by judicial and professional groups, including the organized bar, particularly but not solely
where assigned counsel-whether public or private-appears.

b) Compensation for services.
i) Lawyers participating in juvenile court matters, whether retained or appointed, are entitled
to reasonable compensation for time-and-services performed according to prevailing profes-
sional standards. In determining fees for their services, lawyers should take into account the
time and labor actually required, the skill required to perform the legal service properly, the
likelihood that acceptance of the case will preclude other employment for the lawyer, the fee
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customarily charged in the locality for similar legal services, the possible consequences of the
proceedings, and the experience, reputation and ability of the lawyer or lawyers performing the
services. In setting fees lawyers should also consider the performance of services incident to full
representation in cases involving juveniles, including counseling and activities related to locat-
ing or evaluating appropriate community services for a client or a client’s family.

ii) Lawyers should also take into account in determining fees the capacity of a client to pay the
fee. The resources of parents who agree to pay for representation of their children in juvenile
court proceedings may be considered if there is no adversity of interest as defined in Standard
3.2, infra, and if the parents understand that a lawyer’s entire loyalty is to the child and that the
parents have no control over the case. Where adversity of interests or desires between parent and
child becomes apparent during the course of representation, a lawyer should be ready to recon-
sider the fee taking into account the child’s resources alone.

iii) As in all other cases of representation, it is unprofessional conduct for a lawyer to overreach
the client or the client’s parents in setting a fee, to imply that compensation is for anything other
than professional services rendered by the lawyer or by others for him or her, to divide the fee
with a layman, or to undertake representation in cases where no financial award may result on the
understanding that payment of the fee is contingent in any way on the outcome of the case.

iv) Lawyers employed in a legal aid or public defender office should be compensated on a basis equiv-
alent to that paid other government attorneys of similar qualification, experience and responsibility.

¢) Supporting services.
Competent representation cannot be assured unless adequate supporting services are available.

Representation in cases involving juveniles typically requires investigatory, expert and other non-
legal services. These should be available to lawyers and to their clients at all stages of juvenile and
family court proceedings.

i) Where lawyers are assigned, they should have regular access to all reasonably necessary sup-
porting services.

ii) Where a defender system is involved, adequate supporting services should be available within
the organization itself.

d) Independence.
Any plan for providing counsel to private parties in juvenile court proceedings must be designed to guar-
antee the professional independence of counsel and the integrity of the lawyer-client relationship.

STANDARD 2.2. ORGANIZATION OF SERVICES.

a) In general.

Counsel should be provided in a systematic manner and in accordance with a widely publicized
plan. Where possible, a coordinated plan for representation which combines defender and assigned
counsel systems should be adopted.

b) Defender systems.
i) Application of general defender standards.
A defender system responsible for representation in some or all juvenile court proceedings gen-
erally should apply to staff and offices engaged in juvenile court matters its usual standards for
selection, supervision, assignment and tenure of lawyers, restrictions on private practice, provi-
sion of facilities and other organizational procedures.
ii) Facilities.
If local circumstances require, the defender system should maintain a separate office for juvenile
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court legal and supporting staff, located in a place convenient to the courts and equipped with
adequate library, interviewing and other facilities. A supervising attorney experienced in juvenile
court representation should be assigned to and responsible for the operation of that office.

iii) Specialization.

While rotation of defender staff from one duty to another is an appropriate training device, there
should be opportunity for staff to specialize in juvenile court representation to the extent local
circumstances permit.

iv) Caseload.

It is the responsibility of every defender office to ensure that its personnel can offer prompt, full
and effective counseling and representation to each client. A defender office should not accept
more assignments than its staff can adequately discharge.

¢) Assigned counsel systems.

i) An assigned counsel plan should have available to it an adequate pool of competent attorneys
experienced in juvenile court matters and an adequate plan for all necessary legal and support-
ing services.

ii) Appointments through an assigned counsel system should be made, as nearly as possible,
according to some rational and systematic sequence. Where the nature of the action or other cir-
cumstances require, a lawyer may be selected because of his or her special qualifications to serve
in the case, without regard to the established sequence.

STANDARD 2.3. TYPES OF PROCEEDINGS.

a) Delinquency and in need of supervision proceedings.
i) Counsel should be provided for any juvenile subject to delinquency or in need of supervision
proceedings.
i) Legal representation should also be provided the juvenile in all proceedings arising from or
related to a delinquency or in need of supervision action, including mental competency, trans-
fer, postdisposition, probation revocation, and classification, institutional transfer, disciplinary
or other administrative proceedings related to the treatment process which may substantially
affect the juvenile’s custody, status or course of treatment. The nature of the forum and the for-
mal classification of the proceeding is irrelevant for this purpose.

b) Child protective, custody and adoption proceedings.

Counsel should be available to the respondent parents, including the father of an illegitimate child,
or other guardian or legal custodian in a neglect or dependency proceeding. Independent counsel
should also be provided for the juvenile who is the subject of proceedings affecting his or her status
or custody. Counsel should be available at all stages of such proceedings and in all proceedings col-
lateral to neglect and dependency matters, except where temporary emergency action is involved
and immediate participation of counsel is not practicable.

STANDARD 2.4. STAGES OF PROCEEDINGS.

a) Initial provision of counsel.
i) When a juvenile is taken into custody, placed in detention or made subject to an intake process,
the authorities taking such action have the responsibility promptly to notify the juvenile’s lawyer,
if there is one, ‘or advise the juvenile with respect to the availability of legal counsel:
ii) In administrative or judicial postdispositional proceedings which may affect the juvenile’s
custody, status or course of treatment, counsel should be available at the earliest stage of the
decisional process, whether the respondent is present or not. Notification of counsel and, where
necessary, provision of counsel in such proceedings is the responsibility of the judicial or admin-
istrative agency.
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b) Duration of representation and withdrawal of counsel.
i) Lawyers initially retained or appointed should continue their representation through all stages
of the proceeding, unless geographical or other compelling factors make continued participation
impracticable.
ii) Once appointed or retained, counsel should not request leave to withdraw unless compelled
by serious illness or other incapacity, or unless contemporaneous or announced future conduct of
the client is such as seriously to compromise the lawyer’s professional integrity. Counsel should
not seek to withdraw on the belief that the contentions of the client lack merit, but should pres-
ent for consideration such points as the client desires to be raised provided counsel can do so
without violating standards of professional ethics.
iii) If leave to withdraw is granted, or if the client justifiably asks that counsel be replaced, suc-
cessor counsel should be available.

PART THREE « THE LAWYER CLIENT RELATIONSHIP

STANDARD 3.1. THE NATURE OF THE RELATIONSHIP.

a) Client’s interests paramount.

However engaged, the lawyer’s principal duty is the representation of the client’s legitimate inter-
ests. Considerations of personal and professional advantage or convenience should not influence
counsel’s advice or performance.

b) Determination of client’s interests.
i) Generally.
In general, determination of the client’s interests in the proceedings, and hence the plea to be
entered, is ultimately the responsibility of the client after full consultation with the attorney.
ii) Counsel for the juvenile.
a] Counsel for the respondent in a delinquency or in need of supervision proceeding should
ordinarily be bound by the client’s definition of his or her interests with respect to admission
or denial of the facts or conditions alleged. It is appropriate and desirable for counsel to advise
the client concerning the probable success and consequences of adopting any posture with
respect to those proceedings.
b] Where counsel is appointed to represent a juvenile subject to child protective proceedings,
and the juvenile is capable of considered judgment on his or her own behalf, determination
of the client’s interest in the proceeding should ultimately remain the client’s responsibility,
after full consultation with counsel.
c] In delinquency and in need of supervision proceedings, where it is locally permissible to so
adjudicate very young persons, and in child protective proceedings, the respondent may be
incapable of considered judgment in his or her own behalf.
1] Where a guardian ad litem has been appointed, primary responsibility for determination
of the posture of the case rests with the guardian and the juvenile.
2] Where a guardian ad litem has not been appointed, the attorney should ask that one be
appointed.
3] Where a guardian ad litem has not been appointed and, for some reason, it appears that
independent advice to the juvenile will not otherwise be available, counsel should inquire
thoroughly into all circumstances that a careful and competent person in the juvenile’s posi-
tion should consider in determining the juvenile’s interests with respect to the proceeding.
After consultation with the juvenile, the parents (where their interests do not appear to con-
flict with the juvenile’s), and any other family members or interested persons, the attorney
may remain neutral concerning the proceeding, limiting participation to presentation and
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examination of material evidence or, if necessary, the attorney may adopt the position requir-
ing the least intrusive intervention justified by the juvenile’s circumstances.

iii) Counsel for the parent.

It is appropriate and desirable for an attorney to consider all circumstances, including the appar-
ent interests of the juvenile, when counseling and advising a parent who is charged in a child
protective proceeding or who is seeking representation during a delinquency or in need of super-
vision proceeding. The posture to be adopted with respect to the facts and conditions alleged in
the proceeding, however, remains ultimately the responsibility of the client.

STANDARD 3.2 ADVERSITY OF INTERESTS.

a) Adversity of interests defined.

For purposes of these standards, adversity of interests exists when a lawyer or lawyers associated

in practice:
i) Formally represent more than one client in a proceeding and have a duty to contend in behalf
of one client that which their duty to another requires them to oppose.
ii) Formally represent more than one client and it is their duty to contend in behalf of one client
that which may prejudice the other client’s interests at any point in the proceeding.
iii) Formally represent one client but are required by some third person or institution, including
their employer, to accommodate their representation of that client to factors unrelated to the cli-
ent’s legitimate interests.

b) Resolution of adversity.

At the earliest feasible opportunity, counsel should disclose to the client any interest in or connec-
tion with the case or any other matter that might be relevant to the client’s selection of a lawyer.
Counsel should at the same time seek to determine whether adversity of interests potentially exists
and, if so, should immediately seek to withdraw from representation of the client who will be least
prejudiced by such withdrawal.

STANDARD 3.3. CONFIDENTIALITY.

a) Establishment of confidential relationship.

Counsel should seek from the outset to establish a relationship of trust and confidence with the
client. The lawyer should explain that full disclosure to counsel of all facts known to the client is
necessary for effective representation, and at the same time explain that the lawyer’s obligation of
confidentiality makes privileged the client’s disclosures relating to the case.

b) Preservation of client’s confidences and secrets.
i) Except as permitted by3.3(d), below, an attorrieIr Should not knowingly reveal a confidence or
secret of a client to another, including the parent of a juvenile client.
ii) Except as permitted by 3.3(d), below, an attorney should not knowingly use a confidence or
secret of a client to the disadvantage of the client or, unless the attorney has secured the consent
of the client after full disclosure, for the attorney’s own advantage or that of a third person.

¢) Preservation of secrets of a juvenile client’s parent or guardian.

The attorney should not reveal information gained from or concerning the parent or guardian of a
juvenile client in the course of representation with respect to a delinquency or in need of supervi-
sion proceeding against the client, where 1) the parent or guardian has requested the information
be held inviolate, or 2) disclosure of the information would likely be embarrassing or detrimental to
the parent or guardian and 3) preservation would not conflict with the attorney’s primary respon-
sibility to the interests of the client.
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i) The attorney should not encourage secret communications when it is apparent that the par-
ent or guardian believes those communications to be confidential or privileged and disclosure
may become necessary to full and effective representation of the client.

ii) Except as permitted by 3.3(d), below, an attorney should not knowingly reveal the parent’s
secret communication to others or use a secret communication to the parent’s disadvantage or
to the advantage of the attorney or of a third person, unless 1) the parent competently consents
to such revelation or use after full disclosure or 2) such disclosure or use is necessary to the
discharge of the attorney’s primary responsibility to the client.

d) Disclosure of confidential communications.

In addition to circumstances specifically mentioned above, a lawyer may reveal:
i) Confidences or secrets with the informed and competent consent of the client or clients
affected, but only after full disclosure of all relevant circumstances to them. If the client is a ju-
venile incapable of considered judgment with respect to disclosure of a secret or confidence, a
lawyer may reveal such communications if such disclosure 1) will not disadvantage the juvenile
and 2) will further rendition of counseling, advice or other service to the client.
ii) Confidences or secrets when permitted under disciplinary rules of the ABA Code of Profes-
sional Responsibility or as required by law or court order.
iii) The intention of a client to commit a crime or an act which if done by an adult would con-
stitute a crime, or acts that constitute neglect or abuse of a child, together with any information
necessary to prevent such conduct. A lawyer must reveal such intention if the conduct would
seriously endanger the life or safety of any person or corrupt the processes of the courts and
the lawyer believes disclosure is necessary to prevent the harm. If feasible, the lawyer should
first inform the client of the duty to make such revelation and seek to persuade the client to
abandon the plan.
iv) Confidences or secrets material to an action to collect a fee or to defend himself or herself
or any employees or associates against an accusation of wrongful conduct.

STANDARD 34. ADVICE AND SERVICE WITH RESPECT TO ANTICIPATED UNLAWFUL CONDUCT.
It is unprofessional conduct for a lawyer to assist a client to engage in conduct the lawyer believes
to be illegal or fraudulent, except as part of a bona fide effort to determine the validity, scope, mean-
ing or application of a law.

STANDARD 3.5.DUTY TO KEEP CLIENT INFORMED.

The lawyer has a duty to keep the client informed of the developments in the case, and of the law-
yer’s efforts and progress with respect to all phases of representation. This duty may extend, in the
case of a juvenile client, to a parent or guardian whose interests are not adverse to the juvenile’s,
subject to the requirements of confidentiality set forth in 3.3, above.

PART FOUR « INITIAL STAGES OF REPRESENTATION

STANDARD 4.1. PROMPT ACTION TO PROTECT THE CLIENT.

Many important rights of clients involved in juvenile court proceedings can be protected only by
prompt advice and action. The lawyers should immediately inform clients of their rights and pursue
any investigatory or procedural steps necessary to protection of their clients’ interests.

STANDARD 4.2. INTERVIEWING THE CLIENT.

a) The lawyer should confer with a client without delay and as often as necessary to ascertain all
relevant facts and matters of defense known to the client.

b) In interviewing a client, it is proper for the lawyer to question the credibility of the client’s
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statements or those of any other witness. The lawyer may not, however, suggest expressly or by
implication that the client or any other witness prepare or give, on oath or to the lawyer, a version
of the facts which is in any respect untruthful, nor may the lawyer intimate that the client should
be less than candid in revealing material facts to the attorney.

STANDARD 4.3. INVESTIGATION AND PREPARATION.

a) It is the duty of the lawyer to conduct a prompt investigation of the circumstances of the case and
to explore all avenues leading to facts concerning responsibility for the acts or conditions alleged
and social or legal dispositional alternatives. The investigation should always include efforts to
secure information in the possession of prosecution, law enforcement, education, probation and
social welfare authorities. The duty to investigate exists regardless of the client’s admissions or
statements of facts establishing responsibility for the alleged facts and conditions or of any stated
desire by the client to admit responsibility for those acts and conditions.

b) Where circumstances appear to warrant it, the lawyer should also investigate resources and ser-
vices available in the community and, if appropriate, recommend them to the client and the client’s
family. The lawyer’s responsibility in this regard is independent of the posture taken with respect
to any proceeding in which the client is involved.

¢) It is unprofessional conduct for a lawyer to use illegal means to obtain evidence or information
or to employ, instruct or encourage others to do so.

STANDARD 44. RELATIONS WITH PROSPECTIVE WITNESSES.
The ethical and legal rules concerning counsel’s relations with lay and expert witnesses generally
govern lawyers engaged in juvenile court representation.

PART FIVE « ADVISING AND COUNSELING THE CLIENT

STANDARD 5.1. ADVISING THE CLIENT CONCERNING THE CASE.

a) After counsel is fully informed on the facts and the law, he or she should with complete candor
advise the client involved in juvenile court proceedings concerning all aspects of the case, including
counsel’s frank estimate of the probable outcome. It is unprofessional conduct for a lawyer inten-
tionally to understate or overstate the risks, hazards or prospects of the case in order unduly or
improperly to influence the client’s determination of his or her posture in the matter.

b) The lawyer should caution the client to avoid communication about the case with witnesses
where such communication would constitute, apparently or in reality, improper activity. Where the
right to jury trial exists and has been exercised, the lawyer should further caution the client with
regard to communication with prospective or selected jurors.

STANDARD 5.2. CONTROL AND DIRECTION OF THE CASE.
a) Certain decisions relating to the conduct of the case are in most cases ultimately for the client
and others are ultimately for the lawyer. The client, after full consultation with counsel, is ordinar-
ily responsible for determining:

i) the plea to be entered at adjudication;

ii) whether to cooperate in consent judgment or early disposition plans;

iii) whether to be tried as a juvenile or an adult, where the client has that choice;

iv) whether to waive jury trial;

v) whether to testify on his or her own behalf.
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(b) Decisions concerning what witnesses to call, whether and how to conduct cross-examination,
what jurors to accept and strike, what trial motions should be made, and any other strategic and
tactical decisions not inconsistent with determinations ultimately the responsibility of and made by
the client, are the exclusive province of the lawyer after full consultation with the client.

(c) If a disagreement on significant matters of tactics or strategy arises between the lawyer and the
client, the -lawyer should make a record of the circumstances, his or her advice and reasons, and
the conclusion reached-. - This record should be made in a manner which protects the confidenti-
ality of the lawyer-client relationship.

STANDARD 5.3. COUNSELING.

A lawyer engaged in juvenile court representation often has occasion to counsel the client and, in
some cases, the client’s family with respect to nonlegal matters. This responsibility is generally
appropriate to the lawyer’s role and should be discharged, as any other, to the best of the lawyer’s
training and ability.

PART SIX « INTAKE, EARLY DISPOSITION AND DETENTION

STANDARD 6.1. INTAKE AND EARLY DISPOSITION GENERALLY.

Whenever the nature and circumstances of the case permit, counsel should explore the possibil-
ity of early diversion from the formal juvenile court process through subjudicial agencies and other
community resources. Participation in pre- or nonjudicial stages of the juvenile court process may
be critical to such diversion, as well as to protection of the client’s rights.

STANDARD 6.2. INTAKE HEARINGS.

a) In jurisdictions where intake hearings are held prior to reference of a juvenile court matter for
judicial proceedings, the lawyer should be familiar with and explain to the client and, if the client is
a minor, to the client’s parents, the nature of the hearing, the procedures to be followed, the several
dispositions available and their probable consequences. The lawyer should further advise the client
of his or her rights at the intake hearing, including the privilege against self-incrimination where
appropriate, and of the use that may be made of the client’s statements.

b) The lawyer should be prepared to make to the intake hearing officer arguments concerning the
jurisdictional sufficiency of the allegations made and to present facts and circumstances relating to
the occurrence of and the client’s responsibility for the acts or conditions charged or to the neces-
sity for official treatment of the matter.

STANDARD 6.3. EARLY DISPOSITION.

a) When the client admits the acts or conditions alleged in the juvenile court proceeding and, after
investigation, the lawyer is satisfied that the admission is factually supported and that the court
would have jurisdiction to act, the lawyer should, with the client’s consent, consider developing or
cooperating in the development of a plan for informal or voluntary adjustment of the case.

b) A lawyer should not participate in an admission of responsibility by the client for purposes of
securing informal or early disposition when the client denies responsibility for the acts or condi-

tions alleged.

STANDARD 64. DETENTION.
a) If the client is detained or the client’s child is held in shelter care, the lawyer should immediately
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consider all steps that may in good faith be taken to secure the child’s release from custody.

b) Where the intake department has initial responsibility for custodial decisions, the lawyer should
promptly seek to discover the grounds for removal from the home and may present facts and argu-
ments for release at the intake hearing or earlier. If a judicial detention hearing will be held, the
attorney should be prepared, where circumstances warrant, to present facts and arguments relating
to the jurisdictional sufficiency of the allegations, the appropriateness of the place of and criteria
used for detention, and any noncompliance with procedures for referral to court or for detention.
The attorney should also be prepared to present evidence with regard to the necessity for detention
and a plan for pretrial release of the juvenile.

¢) The lawyer should not personally guarantee the attendance or behavior of the client or any other
person, whether as surety on a bail bond or otherwise.

PART SEVEN « ADJUDICATION

STANDARD 71. ADJUDICATION WITHOUT TRIAL.

a) Counsel may conclude, after full investigation and preparation, that under the evidence and the
law the charges involving the client will probably be sustained. Counsel should so advise the client
and, if negotiated pleas are allowed under prevailing law, may seek the client’s consent to engage
in plea discussions with the prosecuting agency. Where the client denies guilt, the lawyer cannot
properly participate in submitting a plea of involvement when the prevailing law requires that such
a plea be supported by an admission of responsibility in fact.

b) The lawyer should keep the client advised of all developments during plea discussions with the
prosecuting agency and should communicate to the client all proposals made by the prosecuting
agency. Where it appears that the client’s participation in a psychiatric, medical, social or other
diagnostic or treatment regime would be significant in obtaining a desired result, the lawyer should
so advise the client and, when circumstances warrant, seek the client’s consent to participation in
such a program.

STANDARD 7.2. FORMALITY, IN GENERAL.

While the traditional formality and procedure of criminal trials may not in every respect be neces-
sary to the proper conduct of juvenile court proceedings, it is the lawyer’s duty to make all motions,
objections or requests necessary to protection of the client’s rights in such form and at such time as
will best serve the client’s legitimate interests at trial or on appeal.

STANDARD 7.3. DISCOVERY AND MOTION PRACTICE.

a) Discovery.
i) Counsel should promptly seek disclosure of any documents, exhibits or other information
potentially material to representation of clients in juvenile court proceedings. If such disclo-
sure is not readily available through informal processes, counsel should diligently pursue formal
methods of discovery including, where appropriate, the filing of motions for bills of particulars,
for discovery and inspection of exhibits, documents and photographs, for production of state-
ments by and evidence favorable to the respondent, for production of a list of witnesses, and for
the taking of depositions.
i) In seeking discovery, the lawyer may find that rules specifically applicable to juvenile court
proceedings do not exist in a particular jurisdiction or that they improperly or unconstitutionally
limit disclosure. In order to make possible adequate representation of the client, counsel should
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in such cases investigate the appropriateness and feasibility of employing discovery techniques
available in criminal or civil proceedings in the jurisdiction.

b) Other motions.

Where the circumstances warrant, counsel should promptly make any motions material to the pro-
tection and vindication of the client’s rights, such as motions to dismiss the petition, to suppress
evidence, for mental examination, or appointment of an investigator or expert witness, for sever-
ance, or to disqualify a judge. Such motions should ordinarily be made in writing when that would
be required for similar motions in civil or criminal proceedings in the jurisdiction. If a hearing on
the motion is required, it should be scheduled at some time prior to the adjudication hearing if
there is any likelihood that consolidation will work to the client’s disadvantage.

STANDARD 74. COMPLIANCE WITH ORDERS.

a) Control of proceedings is principally the responsibility of the court, and the lawyer should comply
promptly with all rules, orders and decisions of the judge. Counsel has the right to make respectful
requests for reconsideration of adverse rulings and has the duty to set forth on the record adverse
rulings or judicial conduct which counsel considers prejudicial to the client’s legitimate interests.

b) The lawyer should be prepared to object to the introduction of any evidence damaging to the cli-
ent’s interest if counsel has any legitimate doubt concerning its admissibility under constitutional
or local rules of evidence.

STANDARD 7.5. RELATIONS WITH COURT AND PARTICIPANTS.
a) The lawyer should at all times support the authority of the court by preserving professional deco-
rum and by manifesting an attitude of professional respect toward the judge, opposing counsel,
witnesses and jurors.
i) When court is in session, the lawyer should address the court and not the prosecutor directly
on any matter relating to the case unless the person acting as prosecutor is giving evidence in
the proceeding.
ii) It is unprofessional conduct for a lawyer to engage in behavior or tactics purposely calculated
to irritate or annoy the court, the prosecutor or probation department personnel.

b) When in the company of clients or clients’ parents, the attorney should maintain a professional
demeanor in all associations with opposing counsel and with court or probation personnel.

STANDARD 7.7. PRESENTATION OF EVIDENCE.

It is unprofessional conduct for a lawyer knowingly to offer false evidence or to bring inadmissi-
ble evidence to the attention of the trier of fact, to ask questions or display demonstrative evidence
known to be improper or inadmissible, or intentionally to make impermissible comments or argu-
ments in the presence of the trier of fact. When a jury is empaneled, if the lawyer has substantial
doubt concerning the admissibility of evidence, he or she should tender it by an offer of proof and
obtain a ruling on its admissibility prior to presentation.

STANDARD 7.8. EXAMINATION OF WITNESSES.

a) The lawyer in juvenile court proceedings should be prepared to examine fully any witness whose
testimony is damaging to the client’s interests. It is unprofessional conduct for counsel knowingly
to forego or limit examination of a witness when it is obvious that failure to examine fully will prej-
udice the client’s legitimate interests.

b) The lawyer’s knowledge that a witness is telling the truth does not preclude cross-examination in
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all circumstances, but may affect the method and scope of cross-examination. Counsel should not
misuse the power of cross-examination or impeachment by employing it to discredit the honesty or
general character of a witness known to be testifying truthfully.

¢) The examination of all witnesses should be conducted fairly and with due regard for the dignity
and, to the extent allowed by the circumstances of the case, the privacy of the witness. In general,
and particularly when a youthful witness is testifying, the lawyer should avoid unnecessary intimi-
dation or humiliation of the witness.

d) A lawyer should not knowingly call as a witness one who will claim a valid privilege not to testify
for the sole purpose of impressing that claim on the fact-finder. In some instances, as defined in the
ABA Code of Professional Responsibility, doing so will constitute unprofessional conduct.

e) It is unprofessional conduct to ask a question that implies the existence of a factual predicate
which the examiner knows cannot be supported by evidence.

STANDARD 7.9. TESTIMONY BY-THE RESPONDENT.

a) It is the lawyer’s duty to protect the client’s privilege against self- incrimination in juvenile court
proceedings. When the client has elected not to testify, the lawyer should be alert to invoke the
privilege and should insist on its recognition unless the client competently decides that invocation
should not be continued.

b) If the respondent has admitted to counsel facts which establish his or her responsibility for the
acts or conditions alleged and if the lawyer, after independent investigation, is satisfied that those
admissions are true, and the respondent insists on exercising the right to testify at the adjudication
hearing, the lawyer must advise the client against taking the stand to testify falsely and, if necessary,
take appropriate steps to avoid lending aid to perjury.

i) If, before adjudication, the respondent insists on taking the stand to testify falsely, the lawyer
must withdraw from the case if that is feasible and should seek the leave of the court to do so if
necessary.

ii) If withdrawal from the case is not feasible or is not permitted by the court, or if the situation
arises during adjudication without notice, it is unprofessional conduct for the lawyer to lend aid
to perjury or to use the perjured testimony. Before the respondent takes the stand in these cir-
cumstances the lawyer should, if possible, make a record of the fact that respondent is taking the
stand against the advice of counsel without revealing that fact to the court. Counsel’s examina-
tion should be confined to identifying the witness as the respondent and permitting the witness
to make his or her statement to the trier of fact. Counsel may not engage in direct examination
of the respondent in the conventional manner and may not recite or- rely on the false testimony
in argument.

STANDARD 710. ARGUMENT.

The lawyer in juvenile court representation should comply with the rules generally governing argu-
ment in civil and criminal proceedings.

PART EIGHT « TRANSFER PROCEEDINGS

STANDARD 8.1. IN GENERAL.
A proceeding to transfer a respondent from the jurisdiction of the juvenile court to a criminal court
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is a critical stage in both juvenile and criminal justice processes. Competent representation by coun-
sel is essential to the protection of the juvenile’s rights in such a proceeding.

STANDARD 8.2. INVESTIGATION AND PREPARATION.

a) In any case where transfer is likely, counsel should seek to discover at. the earliest opportunity
whether transfer will be sought and, if so, the procedure and criteria according to which that deter-
mination will be made.

b) The lawyer should promptly investigate all circumstances of the case bearing on the appropriate-
ness of transfer and should seek disclosure of any reports or other evidence that will be submitted to
or may be considered by the court in the course of transfer proceedings. Where circumstances war-
rant, counsel should promptly move for appointment of an investigator or expert witness to aid in the
preparation of the defense and for any other order necessary to protection of the client’s rights.

STANDARD 8.3. ADVISING AND COUNSELING THE CLIENT CONCERNING TRANSFER.

Upon learning that transfer will be sought or may be elected, counsel should fully explain the nature
of the proceeding and, the consequences of transfer to the client and the client’s parents. In so
doing, counsel may further advise the client concerning participation in diagnostic and treatment
programs which may provide information material to the transfer decision.

STANDARD 84. TRANSFER HEARINGS.
If a transfer hearing is held, the rules set forth in Part VII of these standards shall generally apply
to counsel’s conduct of that hearing.

STANDARD 8.5. POST-HEARING REMEDIES.
If transfer for criminal prosecution is ordered, the lawyer should act promptly to preserve an appeal
from that order and should be prepared to make any appropriate motions for post-transfer relief.

PART NINE « DISPOSITION

STANDARD 9.1.IN GENERAL.

The active participation of counsel at disposition is often essential to protection of clients’ rights
and to furtherance of their legitimate interests. In many cases the lawyer’s most valuable service to
clients will be rendered at this stage of the proceeding.

STANDARD 9.2. INVESTIGATION AND PREPARATION.

a) Counsel should be familiar with the dispositional alternatives available to the court, with its pro-
cedures and practices at the disposition stage, and with community services that might be useful in
the formation of a dispositional plan appropriate to the client’s circumstances.

b) The lawyer should promptly investigate all sources of evidence including any reports or other
information that will be brought to the court’s attention and interview all witnesses material to the
disposition decision.
i) If access to social investigation, psychological, psychiatric or other reports or information is
not provided voluntarily or promptly, counsel should be prepared to seek their disclosure and
time to study them through formal measures.

ii) Whether or not social and other reports are readily available, the lawyer has a duty indepen-
dently to investigate the client’s circumstances, including such factors as previous history, family
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relations, economic condition and any other information relevant to disposition.

¢) The lawyer should seek to secure the assistance of psychiatric, psychological, medical or other
expert personnel needed for purposes of evaluation, consultation or testimony with respect to for-
mation of a dispositional plan.

STANDARD 9.3. COUNSELING PRIOR TO DISPOSITION.

a) The lawyer should explain to the client the nature of the disposition hearing, the issues involved
and the alternatives open to the court. The lawyer should also explain fully and candidly the nature,
obligations and consequences of any proposed dispositional plan, including the meaning of condi-
tions of probation, the characteristics of any institution to which commitment is possible, and the
probable duration of the client’s responsibilities under the proposed dispositional plan. Ordinarily;
the lawyer should not make or agree to a specific dispositional recommendation without the cli-
ent’s consent.

b) When psychological or psychiatric evaluations are ordered by the court or arranged by counsel
prior to disposition, the lawyer should explain the nature of the procedure to the client and encour-
age the client’s cooperation with the person or persons administering the diagnostic procedure.

¢) The lawyer must exercise discretion in revealing or discussing the contents of psychiatric,
psychological, medical and social reports, tests or evaluations bearing on the client’s history or
condition or, if the client is a juvenile, the history or condition of the client’s parents. In general,
the lawyer should not disclose data or conclusions contained in such reports to the extent that, in
the lawyer’s judgment based on knowledge of the client and the client’s family, revelation would be
likely to affect adversely the client’s well-being or relationships within the family and disclosure is
not necessary to protect the client’s interests in the proceeding.

STANDARD 94. DISPOSITION HEARING.

a) It is the lawyer’s duty to insist that proper procedure be followed throughout the disposition

stage and that orders entered be based on adequate reliable evidence.
i) Where the dispositional hearing is not separate from adjudication or where the court does not
have before it all evidence required by statute, rules of court or the circumstances of the case, the
lawyer should seek a continuance until such’eviderite can be presented-if to do so would serve
the client’s interests.
(ii) The lawyer at disposition should be free to examine fully and to impeach any witness whose
evidence is damaging to the client’s interests and to challenge the accuracy, credibility and
weight of any reports, written statements or other evidence before the court. The lawyer should
not knowingly limit or forego examination or contradiction by proof of any witness, including a
social worker or probation department officer, when failure to examine fully will prejudice the
client’s interests. Counsel may seek to compel the presence of witnesses whose statements of fact
or opinion are before the court or the production of other evidence on which conclusions of fact
presented at disposition are based.

b) The lawyer may, during disposition, ask that the client be excused during presentation of evi-
dence when, in counsel’s judgment, exposure to a particular item of evidence would adversely affect
the well-being of the client or the client’s relationship with his or her family, and the client’s pres-
ence is not necessary to protecting his or her interests in the proceeding.

STANDARD 9.5. COUNSELING AFTER DISPOSITION.
When a dispositional decision has been reached, it is the lawyer's duty to explain the nature, obli-
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gations and consequences of the disposition to the client and his or her family and to urge upon the
client the need for accepting and cooperating with the dispositional order. If appeal from either the
adjudicative or dispositional decree is contemplated, the client should be advised of that possibility,
but the attorney must counsel compliance with the court’s decision during the interim.

PART TEN « REPRESENTATION AFTER DISPOSITION

STANDARD 10.1. RELATIONS WITH THE CLIENT AFTER DISPOSITION.
a) The lawyer’s responsibility to the client does not necessarily end with dismissal of the charges
or entry of a final dispositional order. The attorney should be prepared to counsel and render or
assist in securing appropriate legal services for the client in matters arising from the original pro-
ceeding.
i) If the client has been found to be within the juvenile court’s jurisdiction, the lawyer should
maintain contact with both the client and the agency or institution involved in the disposition
plan in order to ensure that the client’s rights are respected and, where necessary, to counsel the
client and the client’s family concerning the dispositional plan.
ii) Whether or not the charges against the client have been dismissed, where the lawyer is aware
that the client or the client’s family needs and desires community or other medical, psychiatric,
psychological, social or legal services, he or she should render all possible assistance in arrang-
ing for such services.

b) The decision to pursue an available claim for postdispositional relief from judicial and correc-
tional or other administrative determinations related to juvenile court proceedings, including
appeal, habeas corpus or an action to protect the client’s right to treatment, is ordinarily the client’s
responsibility after full consultation with counsel.

STANDARD 10.2. POST-DISPOSITIONAL HEARINGS BEFORE THE JUVENILE COURT.

a) The lawyer who represents a client during initial juvenile court proceedings should ordinarily
be prepared to represent the client with respect to proceedings to review or modify adjudicative or
dispositional orders made during earlier hearings or to pursue any affirmative remedies that may
be available to the client under local juvenile court law.

b) The lawyer should advise the client of the pendency or availability of a postdispositional hearing
or proceeding and of its nature, issues and potential consequences. Counsel should urge and, if nec-
essary, seek to facilitate the prompt attendance at any such hearing of the client and of any material
witnesses who may be called.

STANDARD 10.3. COUNSEL ON APPEAL.

a) Trial counsel, whether retained or appointed by the court, should conduct the appeal unless new
counsel is substituted by the client or by the appropriate court. Where there exists an adequate pool
of competent counsel available for assigmnent to appeals from juvenile court orders and substitu-
tion will not work substantial disadvantage to the client’s interests, new counsel may be appointed
in place of trial counsel.

b) Whether or not trial counsel expects to conduct the appeal, he or she should promptly inform the
client, and where the client is a minor and the parents’ interests are not adverse, the client’s parents
of the right to appeal and take all steps necessary to protect that right until appellate counsel is sub-
stituted or the client decides not to exercise this privilege.
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¢) Counsel on appeal, after reviewing the record below and undertaking any other appropriate
investigation, should candidly inform the client as to whether there are meritorious grounds for
appeal and the probable results of any such appeal, and should further explain the potential ad-
vantages and disadvantages associated with appeal. However, appellate counsel should not seek to
withdraw from a case solely because his or her own analysis indicates that the appeal lacks merit.

STANDARD 104. CONDUCT OF THE APPEAL.
The rules generally governing conduct of appeals in criminal and civil cases govern conduct of
appeals in juvenile court matters.

STANDARD 10.5. POST-DISPOSITIONAL REMEDIES: PROTECTION OF THE CLIENT’S RIGHT TO
TREATMENT.

a) A lawyer who has represented a client through trial and/or appellate proceedings should be
prepared to continue representation when post-dispositional action, whether affirmative or
defensive, is sought, unless new counsel is appointed at the request of the client or continued

representation would, because of geographical considerations or other factors, work unreason-
able hardship.

b) Counsel representing a client in post-dispositional matters should promptly undertake any
factual or legal investigation in order to determine whether grounds exist for relief from juvenile
court or administrative actiort. If there is reasonable prospect of a favorable result, the lawyer
should advise the client and, if their interests are not adverse, the client’s parents of the nature,
consequences, probable outcome and advantages or disadvantages associated with such proceed-
ings.

¢) The lawyer engaged in post-dispositional representation should conduct those proceedings ac-
cording to the principles generally governing representation in juvenile court matters.

STANDARD 10.6. PROBATION REVOCATION; PAROLE REVOCATION.
a) Trial counsel should be prepared to continue representation if revocation of the client’s pro-
bation or parole is sought, unless new counsel is appointed or continued representation would,
because of geographical or other factors, work unreasonable hardship.

b) Where proceedings to revoke conditional liberty are conducted in substantially the same manner
as original petitions alleging delinquency or need for supervision, the standards governing repre-
sentation in juvenile court generally apply. Where special procedures are used in such matters,
counsel should advise the client concerning those procedures and be prepared to participate in the
revocation proceedings at the earliest stage.

STANDARD 10.7. CHALLENGES TO THE EFFECTIVENESS OF COUNSEL.

a) A lawyer appointed or retained to represent a client previously represented by other counsel has
a good faith duty to examine prior counsel’s actions and strategy.” If, after investigation, the new
attorney is satisfied that prior counsel did not provide effective assistance, the client should be so
advised and any appropriate relief for the client on that ground should be vigorously pursued.

b) A lawyer whose conduct of a juvenile court case is drawn into question may testify in judicial,

administrative or investigatory proceedings concerning the matters charged, even though in so
doing the lawyer must reveal information which was given by the client in confidence.
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APPENDIX FOUR

INDIGENT DEFENSE
TASK FORCE LEGISLATION

AUTHORIZING A STUDY OF INDIGENT DEFENSE
IN MISSISSIPPI YOUTH COURTS

REPORT OF CONFERENCE COMMITTEE
MR. SPEAKER AND MADAM PRESIDENT:

We, the undersigned conferees, have had under consideration the amend-
ments to the following entitled BILL:

H. B. No. 1498: Criminal assessment; provide for funding of
public defender training.

We, therefore, respectfully submit the following report and recommen-
dation:

1. That the Senate recede from its Amendment No. 1.

2. That the House and Senate adopt the following amendment:

Amend by striking all after the enacting clause and inserting
in lieu thereof the following:

16 SECTION 1. Section 25-32-71, Mississippi Code of 1972, as

17 amended by House Bill No. 770, 2007 Regular Session, is amended as
18 follows:

19 25-32-71. (1) There is created the Mississippi Public

20 Defender Task Force which shall be composed of thirteen (13)

21 members as follows:

22 (a) The President of the Mississippi Public Defender
23 Association, or his designee;

24 (b) The President of the Mississippi Prosecutors

25 Association, or his designee;

26 (c¢) A representative of the Administrative Office of
27 Courts;

28 (d) A representative of the Mississippi Supreme Court;
29 (e) A representative of the Conference of Circuit
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31
32
33
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39
40
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43
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45
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47
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51
52
53
54
55
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57
58
59
60
61
62
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Judges;

(f) A representative of the Mississippi Attorney
General's Office;

(g) A representative of the Mississippi Association of
Supervisors;

(h) A representative of The Mississippi Bar;

(i) A representative of the Magnolia Bar Association;

(j) The Chairman of the Senate Judiciary Committee,

Division B, or his designee;

(k) The Chairman of the Senate Appropriations
Committee, or his designee;

(1) The Chairman of the House Judiciary En Banc
Committee, or his designee;

(m) The Chairman of the House Appropriations Committee,
or his designee.

(2) At its first meeting, the task force shall elect a

chairman and vice chairman from its membership and shall adopt
rules for transacting its business and keeping records. Members
of the task force shall receive a per diem in the amount provided
in Section 25-3-69 for each day engaged in the business of the
task force. Members of the task force other than the legislative
members shall receive reimbursement for travel expenses incurred
while engaged in official business of the task force in accordance
with Section 25-3-41 and the legislative members of the task force
shall receive the expense allowance provided for in Section
5-1-47.

(3) The duties of the task force shall be to:

(a) Make a comprehensive study of the needs by circuit
court districts for state-supported indigent defense counsel to
examine existing public defender programs, including indigent
defense provided in the youth courts. Reports shall be provided
to the Legislature each year at least one (1) month before the
convening of the regular session.

(b) Examine and study approaches taken by other states
in the implementation and costs of state-supported indigent
criminal and delinquency cases.

(c) To study the relationship between presiding circuit
and youth court judges and the appointment of criminal and
delinquency indigent defense counsel.

(4) This section shall stand repealed on July 1, 2011.

SECTION 2. Section 99-40-1, Mississippi Code of 1972, is
amended as follows:

99-40-1. (1) There is created the Mississippi Office of
Indigent Appeals. This offlce shall consist of six (6) attorneys,
two (2) secretaries/paralegals and one (1) flnancial assistant.
One (1) of the attorneys shall serve as director of the office.
The director shall be appointed by the Governor and shall serve
for a term of four (4) years. The remaining attorneys and other
staff shall be appointed by the director and shall serve at the
will and pleasure of the director. The director and all other
attorneys in the office shall either be active members of The
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Mississippi Bar, or, if a member in good standing of the bar of
another jurisdiction, must apply to and secure admission to The
Mississippi Bar within twelve (12) months of the commencement of
the person's employment by the office. The attorneys in the

office shall practice law exclusively for the office and shall not
engage in any other practice. The office shall not engage in any
litigation other than that related to the office. The salary for
the director shall be equivalent to the salary of district
attorneys and the salary of the other attorneys in the office
shall be equivalent to the salary of an assistant district
attorney.

(2) The office shall provide representation on appeal for
indigent persons convicted of felonies but not under sentences of
death. Representation shall be provided by staff attorneys, or,
in the case of conflict or excessive workload, by attorneys
selected, employed and compensated by the office on a contract
basis. All fees charged by contract counsel and expenses incurred
by attorneys in the office and contract counsel must be approved
by the court. At the sole discretion of the director, the office

may also represent indigent Jjuveniles adjudicated delinquent on
appeals from a county court or chancery court to the Mississippi
Supreme Court and/or the Mississippi Court of Appeals. The office
shall provide advice, education and support to attorneys
representing persons under felony charges in the trial courts.

(3) There is created in the State Treasury a special fund to
be known as the Indigent Appeals Fund. The purpose of the fund
shall be to provide funding for the Mississippi Office of Indigent
Appeals. Monies from the funds derived from assessments under
Section 99-19-73 shall be distributed by the State Treasurer upon
warrants issued by the Mississippi Office of Indigent Appeals.
The fund shall be a continuing fund, not subject to flscal-year
limitations, and shall consist of:

(a) Monies appropriated by the Legislature for the
purposes of funding the Office of Indigent Appeals;

(b) The interest accruing to the fund;

(c) Monies received under the provisions of Section
99-19-73;

(d) Monies received from the federal government;

(e) Donations; and

(f) Monies received from such other sources as may be
provided by law.

(4) There is created in the Office of Indigent Appeals the
Division of Public Defender Training. The division shall be
staffed by any necessary personnel as determined and hired by the
director. The mission of the division shall be to work closely
with the Mississippi Public Defenders Association to provide
training and services to public defenders practicing in all state,

county and municipal courts. These gservices shall include, but
not be 1imited to, continuing legal education, case updates and
legal research. The division shall provide (a) education and
training for public defenders practicing in all state, county,
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municipal and youth courts; (b) technical assistance for public
defenders practicing in all state, county, municipal and youth
courts; and (c) current and accurate information for the
Legislature pertaining to the needs of public defenders practicing
in all state, county, municipal and youth courts.
(5) There is created in the State Treasury a special fund to
be known as the Public Defenders Education Fund. The purpose of
the fund shall be to provide funding for the training of public
defenders. Monies from the funds derived from assessments under
Section 99-19-73 shall be distributed by the State Treasurer upon
warrants issued by the Office of Indigent Appeals. The fund shall
be a continuing fund, not subject to fiscal-year limitations, and
shall consist of:
(a) Monies appropriated by the Legislature for the
purposes of public defender training;
(b) The interest acecruing to the fund;
(c) Monies received under the provisions of Section
99-19-73;
(d) Monies received from the federal government;
(e) Donations; and
(f) Monies received from such other sources as may be
provided by law.
SECTION 3. Section 99-19-73, Mississippi Code of 1972, as
amended by Senate Bill No. 2686, 2007 Regular Session, and House
Bill No. 665, 2007 Regular Session, is amended as follows:
99-19-73. (1) Traffic violations. In addition to any
monetary penalties and any other penalties imposed by law, there
shall be imposed and collected the following state assessment from
each person upon whom a court imposes a fine or other penalty for
any violation in Title 63, Mississippi Code of 1972, except
offenses relating to the Mississippi Implied Consent Law (Section
63-11-1 et seq.) and offenses relating to vehicular parking or

registration:

U D . ot ettt it ittt ittt teeteeteeteetsassassasonsoesennes AMOUNT
State Court Education Fund.......oeiiiinininrienennnnenenens $ 1.50
State Prosecutor Education Fund.......iiiiiiiiiiiiiiinnnennns 1.00
Vulnerable Adults Training,

Investigation and Prosecution Trust Fund.......coeeeeeeee.. .50
Child Support Prosecution Trust Fund.......eiiiiiiiiiiieeenns .50
Driver Training Penalty Assessment Fund........coeeeiiieeeen. 7.00
Law Enforcement Officers Training Fund.........eeiiiieeeennn. 5.00
Spinal Cord and Head Injury Trust Fund

(for all moving violatdlolms) i e e in ittt tnteeeeenenenenenns 6.00
Emergency Medical Services Operating Fund........coeeeeeee.. 15.00
Mississippi Leadership Council on Aging Fund.......ccoeeeennn 1.00
Law Enforcement Officers and Fire Fighters Death

Benefits Trust FUnA. .. i ittt ittt tineeeeeneeeeeneansansnnns .50
Law Enforcement Officers and Fire Fighters

Disability Benefits Trust Fund.......oiiiiiiiiiinnneeenans 1.00

State Prosecutor Compensation Fund for the purpose
of providing additional compensation for legal
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assistants to district attorneys.....ciiiiiiiiiiiiii., 1.50
Crisis Intervention Mental Health Fund.........coiieiiiiinenn 10.00
Drug Court Fund. ...ttt iiiiinienenneeeeeennnnnonsanansnns 10.00
Capital Defense Counsel FUNA. ..ot iieeeeeneeeeneoeennannsnns 2.89
Indigent Appeals FUNd...iie e it ittt teeeeeennnoonosossansnnses 2.29
Capital Post-Conviction Counsel Fund......eeeeeeeeeeeeennnns 2.33
Victims of Domestic Violence Fund.......eieeiineeeennnenenans .49
Public Defenders Education Fund.......eeieeiineeeenneenennns 1.00
TOTAL STATE ASSESSMENT . @i ittt ittt ittt teneensensanssnsns $ 69.50

(2) Implied Consent Law violations. In addition to any
monetary penalties and any other penalties imposed by law, there

shall be imposed and collected the following state assessment from
each person upon whom a court imposes a filne or any other penalty
for any violation of the Mississippi Implied Consent Law (Section
63-11-1 et seq.):

U D . ottt ettt ittt ittt et e teeteeteetoassassasonssesennos AMOUNT
Crime Victims' Compensation Fund........c.iiiiiiiiiieennn. $ 10.00
State Court Education Fund.......oiiiiiiiiiiiiniinnneiennnens 1.50
State Prosecutor Education Fund.......cciiiiiiiiiiiiiinnnenn 1.00
Vulnerable Adults Training,

Investigation and Prosecution Trust Fund.......coeeeeeee.. .50
Child Support Prosecution Trust Fund.......eiiiiiiiiiieeeennn .50
Driver Training Penalty Assessment Fund........ooeeeeeeeen. 22.00
Law Enforcement Officers Training Fund.......c.ieiiiieeeennn. 11.00
Emergency Medical Services Operating Fund........coeeeeeo.. 15.00
Mississippi Alcohol Safety Education Program Fund........... 5.00
Federal-State Alcohol Program Fund.......iiiiiiinnnnneeenns 10.00
Mississippi Crime Laboratory

Implied Consent Law FUNG...vi ittt tieeeeneeonoooosnnnnnns 25.00
Spinal Cord and Head Injury Trust Fund.......oeiiiiiieeeens 25.00
Capital Defense Counsel FUNG. ..ot teieeeeeneereneoeennnnnans 2.89
Indigent Appeals FUnd. ..o ieeiiieieteeeeeeeeonoooooosssssnnses 2.29
Capital Post-Conviction Counsel Fund.......oeeeeeeeeeeennnnns 2.33
Victims of Domestic Violence Fund......oeeeeeeeeeneeneenonnns .49
State General FunG.....oee ittt ittt ieteineneeieneeetenenesennns 35.00
Law Enforcement Officers and Fire Fighters Death

Benefits Trust Fund. ..ottt ittt eeeeeeeeneenssnsannnnns .50
Law Enforcement Officers and Fire Fighters Disability

Benefits Trust FUnA. . .i ittt ittt neeeeeeeeneenssnssnnnns 1.00

State Prosecutor Compensation Fund for the purpose
of providing additional compensation for legal

assistants to district attorneys.....ciiiiiiiiiiii., 1.50
Crisis Intervention Mental Health Fund.......ceeeeeeieeeeenn 10.00
Drug Court Fund. ..ttt ittt ieneennesseeeoeonnnnoonnanansnnns 10.00
Statewide Victims' Information and Notification
System Fund. ..ottt eeeeeeessssssssseeennssonssssssss 6.00
Public Defenders Education Fund.......ieieeiiieeeeeneenennns 1.00
TOTAL STATE ASSESSMEN . ¢t ittt ittt tteeeeeenenssennasenans $199.50

(3) Game and Fish Law violations. In addition to any
monetary penalties and any other penalties imposed by law, there
shall be imposed and collected the following state assessment from
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each person upon whom a court imposes a fine or other penalty for
any violation of the game and fish statutes or regulations of this
state:

U D . ottt ettt ittt et et e teeteeteetaessatsatsnssesenses AMOUNT
State Court Bducation Fund.......ieiiiiiienrererernnnnnens $ 1.50
State Prosecutor Education Fund......viiiiiieeneeeoeoonnnnns 1.00
Law Enforcement Officers Training Fund.......coeeiiiieeeennns 5.00
Hunter Education and Training Program Fund........ccceeeennn 5.00
State General FunG....uee ittt iiiieteneneieneetenenesennns 30.00
Law Enforcement Officers and Fire Fighters Death

Benefits Trust FUnA. .. ii ittt it ttnieeeeneeeeenesnsansnnns .50
Law Enforcement Officers and Fire Fighters Disability

Benefits Trust Fund. ..o ittt iiiitneeeeeeeeneenssnsennnns 1.00

State Prosecutor Compensation Fund for the purpose
of providing additional compensation for legal

assistants to district attorneys.....ciiiiiiiiiiiiii. 1.00
Crisis Intervention Mental Health Fund.........coiveiiivinenn 10.00
Drug Court Fund. ...ttt ittt ninneneeeeeeeoonnnnnsanansnnns 10.00
Capital Defense Counsel FUNA. ..ottt neeteeneeeeneoeennnnnans 2.89
Indigent Appeals FUNd. ..o ee e i it eetteeeeeenononoooooosssssnnses 2.29
Capital Post-Conviction Counsel Fund......eeeeeeeeeeeennnnns 2.33
Victims of Domestic Violence Fund.......oeeeiineeeeennenenans .49
Public Defenders Education Fund.......oeieeiiieeeenneenennns 1.00
TOTAL STATE ASSESSMENT . @i ittt ittt ittt teneensensansansas $ 74.00

(4) Litter Law violations. In addition to any monetary
renalties and any other penalties imposed by law, there shall be
imposed and collected the following state assessment from each
person upon whom a court imposes a flne or other penalty for any
violation of Section 97-15-29 or 97-15-30:

BN D . i ittt i ittt ittt ettt AMOUNT
Statewide Litter Prevention Fund.......ieiiiieenneeenens $ 25.00
TOTAL STATE ASSESSMEN T . i it ittt et ittt i tee s teesonesonaansnns $ 25.00

(5) Other misdemeanors. In addition to any monetary
renalties and any other penalties imposed by law, there shall be
imposed and collected the following state assessment from each
person upon whom a court imposes a flne or other penalty for any
misdemeanor violation not specified in subsection (1), (2) or (3)
of this section, except offenses relating to vehicular parking or

registration:

U D . ot ettt it ittt ittt teeteeteeteetsassassasonsoesennes AMOUNT
Crime Victims' Compensation Fund........c.oiiiiiiiiieennn. $ 10.00
State Court Education Fund......oiiiiiiiiiiiiniinnneiennnens 1.50
State Prosecutor Education Fund.......cciiiiiiiiiiiiiiinnnnnn 1.00
Vulnerable Adults Training,

Investigation and Prosecution Trust Fund.......cooeeeeeo.. .50
Child Support Prosecution Trust Fund.......oiiiiiiiiiieeennn .50
Law Enforcement Officers Training Fund.........eeiiiieeeennns 5.00
Capital Defense Counsel FUNA. ..ot tieeeeeneerenensennannnans 2.89
Indigent Appeals FUNd. . viee e i ittt eteeeeeeennnoonosssssssnnses 2.29
Capital Post-Conviction Counsel Fund......eeeeeeeeeeeennnnns 2.33
Victims of Domestic Violence Fund......oeeeeeeeeeneeneenonnns .49
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285 State General FunG.....uiee ittt iinineteneetenenetesnnanennns 30.00
286 State Crime Stoppers Fund. ..o ii ittt ittt eeeeennonosoosssnnnnns 1.50
287 Law Enforcement Officers and Fire Fighters Death

288 Beneflts Trust FUund. ....iiiii it tiineeieneeeeenearenannns .50
289 Law Enforcement Officers and Fire Fighters Disability

290 Beneflts Trust FUund.....oiieiiiintiineeteineeeeeneanenannns 1.00
291 State Prosecutor Compensation Fund for the purpose

292 of providing additional compensation for legal

293 assistants to district attorneys.....ciiiiiiiiiiii, 1.50
294 Crisis Intervention Mental Health Fund.......oeeeeeeeeeeen. 10.00
295 Drug Court Fund. ...ttt iienennnssneeeennonnnnsnsnssnsns 8.00
296 Judicial Performance FuNG.....eeieeeeeeeeeeeeneoseennasenans 2.00
297 Statewide Victims' Information and Notification

298 System Fund. ...ttt eeeeeeessssssssseennssssssssnssnses 6.00
299 Public Defenders Education Fund.......ieieeiineeeeeneenenans 1.00
300 TOTAL STATE ASSESSMENT . i vt ittt teeeeeeenssessnssnssnssnns $ 88.00

301 (6) Other felonies. In addition to any monetary penalties

302 and any other penalties imposed by law, there shall be imposed and

303 collected the following state assessment from each person upon
304 whom a court imposes a filne or other penalty for any felony

305 violation not specified in subsection (1), (2) or (3) of this
306 section:

BOT FUND 4ttt it ettt it eteeseeseesenssessnsosssnsssssnssnssnssas AMOUNT
308 Crime Victims' Compensation Fund........coiiiiiiieiennnenn $ 10.00
309 State Court Education Fund.......iiiiiiiieennnnnnnnnnnenenns 1.50
310 State Prosecutor Education Fund......iiiiiiiiiiinnnnnnenenns 1.00
311 Vulnerable Adults Training,

312 Investigation and Prosecution Trust Fund.......ccoeeeeeo.. .50
313 Child Support Prosecution Trust Fund......oiiiiiiiiiineennnns .50
314 Law Enforcement Officers Training Fund........ciiieeiinneeenns 5.00
315 Capital Defense Counsel Fund......ieieeiineeeeeneeeennnenans 2.89
316 Indigent Appeals Fund.....oiiiiiiiiiieeeeeeennsssnsssneonnans 2.29
317 Capital Post-Conviction Counsel Fund......oiiiiiiinnnneeenns 2.33
318 Victims of Domestic Violence Fund.......eieeiiieeeeeneenenans .49
319 State General Fund.....iuie ittt ittt teinnneteneetenenssons 60.00
320 Criminal Justice Fund......iiiiiiiiitteeeeennnnssnnnnonnnans 50.00
321 Law Enforcement Officers and Fire Fighters Death

322 Beneflts Trust FUund. ....iiiii ittt iiineeteneeeeeneanennnnns .50
323 Law Enforcement Officers and Fire Fighters Disability

324 Beneflts Trust Fund.....oiieiiiiitiineeteineeeeeneanennannns 1.00
325 State Prosecutor Compensation Fund for the purpose

326 of providing additional compensation for legal

327 assistants to district attorneys.....ciiiiiiiiiiiii., 1.50
328 Crisis Intervention Mental Health Fund.......oiiiiiiiennnn. 10.00
329 Drug Court FunG. ... eiii ittt tttteeeeeeessssssssssssonnnsns 10.00
330 Statewide Victims' Information and Notification

331 System FunG...oueeeeeeeiititteteeeeeeeeesssssssssssseceneses 6.00
332 Public Defenders Education Fund......eeiiiieeeieneeeennnennns 1.00
333 TOTAL STATE ASSESSMENT . i vt ittt e teeeeeeeessesonssnssnssnns $166.50

334 (7) If a filne or other penalty imposed is suspended, in
335 whole or in part, such suspension shall not affect the state
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assessment under this section. No state assessment imposed under
the provisions of this section may be suspended or reduced by the
court.

(8) After a determination by the court of the amount due, it
shall be the duty of the clerk of the court to promptly collect
all state assessments imposed under the provisions of this
section. The state assessments imposed under the provisions of
this section may not be paid by personal check. It shall be the
duty of the chancery clerk of each county to deposit all such
state assessments collected in the circuit, county and justice
courts in such county on a monthly basis with the State Treasurer
pursuant to appropriate procedures established by the State
Auditor. The chancery clerk shall make a monthly lump-sum deposit
of the total state assessments collected in the circuit, county
and justice courts in such county under this section, and shall
report to the Department of Finance and Administration the total
number of violations under each subsection for which state
assessments were collected in the circuit, county and justice
courts in such county during such month. It shall be the duty of
the municipal clerk of each municipality to deposit all such state
assessments collected in the municipal court in such municipality
on a monthly basis with the State Treasurer pursuant to
appropriate procedures established by the State Auditor. The
municipal clerk shall make a monthly lump-sum deposit of the total
state assessments collected in the municipal court in such
municipality under this section, and shall report to the
Department of Finance and Administration the total number of
violations under each subsection for which state assessments were
collected in the municipal court in such municipality during such
month.

(9) It shall be the duty of the Department of Finance and
Administration to deposit on a monthly basis all such state
assessments into the proper special fund in the State Treasury.
The monthly deposit shall be based upon the number of violations
reported under each subsection and the pro rata amount of such
assessment due to the appropriate special fund. The Department of
Finance and Administration shall issue regulations providing for
the proper allocation of these special funds.

(10) The State Auditor shall establish by regulation

procedures for refunds of state assessments, including refunds
associated with assessments imposed before July 1, 1990, and
refunds after appeals in which the defendant's conviction is
reversed. The Auditor shall provide in such regulations for
certification of eligibility for refunds and may require the
defendant seeking a refund to submit a verified copy of a court
order or abstract by which such defendant is entitled to a refund.
A1l refunds of state assessments shall be made in accordance with
the procedures established by the Auditor.

SECTION 4. This act shall take effect and be in force from
and after July 1, 2007.
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Further, amend by striking the title in its entirety and
inserting in lieu thereof the following:

AN ACT TO AMEND SECTION 25-32-71, MISSISSIPPI CODE OF 1972,

AS AMENDED BY HOUSE BILL NO. 770, 2007 REGULAR SESSION, TO DELETE
THE REPEALER ON THE PUBLIC DEFENDERS TASK FORCE AND REVISE THE
MEMBERSHIP AND MISSION OF THE TASK FORCE; TO AMEND SECTION
99-40-1, MISSISSIPPI CODE OF 1972, TO CREATE THE DIVISION OF
PUBLIC DEFENDER TRAINING IN THE OFFICE OF INDIGENT APPEALS AND TO
PROVIDE FOR THE MISSION AND DUTIES OF THE DIVISION; TO CREATE THE
PUBLIC DEFENDERS EDUCATION FUND IN THE STATE TREASURY AND TO

9 PROVIDE FOR THE ADMINISTRATION AND USE OF THE FUND; TO AMEND

10 SECTION 99-19-73, MISSISSIPPI CODE OF 1972, AS AMENDED BY SENATE
11 BILL NO. 2686, 2007 REGULAR SESSION, AND HOUSE BILL NO. 665, 2007
12 REGULAR SESSION, TO PROVIDE FOR A CRIMINAL ASSESSMENT ON CERTAIN
13 CRIMES TO FUND THE PUBLIC DEFENDERS TRAINING FUND; AND FOR RELATED
14 PURPOSES.

W 30 U1+ RO

CONFEREES FOR THE HOUSE CONFEREES FOR THE SENATE
X (SIGNED) X (SIGNED)

Blackmon Tollison

X (SIGNED) X (SIGNED)

Simpson Turner

X (SIGNED) X (SIGNED)

Coleman (29th) Gordon
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