
June 10, 2013

Michael Jones, Acting Administrator 
Office of Policy Development and Research
Employment and Training Administration
U.S. Department of Labor
200 Constitution Avenue NW, Room N-5641
Washington, DC 20210

Re: Comments on RIN 1205--AB69, Wage Methodology for the Temporary Non-Agricultural Employment 
H‐2B Program, Part 2 (Employment and Training Administration, 20 CFR Part 655)

Dear Mr. Jones:

I am writing on behalf of the Southern Poverty Law Center (SPLC) about the Department of Labor (DOL) 
and Department of Homeland Security’s (DHS) interim final rule and request for comment regarding the 
new methodology for setting the prevailing wage rate for the H-2B non-agricultural temporary worker 
program. The SPLC strongly supports the new rule because it ends the adverse effect on U.S. workers of 
the prior methodology. In addition, jointly promulgated by the DOL and DHS, the new rule is an efficient 
use of taxpayer resources as it establishes clear rulemaking authority and relies on the expertise that the 
DOL has in this area. 

The SPLC is one of the counsel for plaintiffs in Comité de Apoyo a Los Trabajadores Agrícolas, et al. v. 
Secretary of Labor, et al., U.S. District Court for the Eastern District of Pennsylvania, Civil Action No. 2:09-
CV-00240 (CATA) and for defendant intervenors in Louisiana Forestry Association, Inc., et al. v. Secretary 
United States Department of Labor, et al., U. S. Court of Appeals for the Third Circuit, Case No. 12-4030. 
On behalf of the plaintiffs in CATA, we are providing detailed comments, which were filed separately, 
supporting the interim final rule.

II. Background
The SPLC is a nonprofit civil rights organization dedicated to fighting hate and seeking justice for the most 
vulnerable members of society. For nearly a decade, the SPLC, through its Immigrant Justice Project, has 
fought for the civil and labor rights of immigrant workers in the South. We are submitting these additional 
comments in support of the rule based on our extensive experience representing guest workers. The SPLC 
has filed numerous class action lawsuits on behalf of H-2B, H-1B, and H-2A guest workers against their 
employers for wage theft, trafficking, and discrimination, and has authored two influential reports about 
guest worker programs in the United States.1 

Guest worker programs have long worked to the detriment both of the U.S. workers, who are bypassed 
in favor of foreign workers, and for the foreign workers, who fall prey to unscrupulous employers and 
their labor contractors. The H-2B program is no exception. It is well documented that there are chronic 

1  Mary Bauer, Southern Poverty Law Center , Close to Slavery (2013), http://www.splcenter.org/sites/default/files/downloads/
publication/SPLC-Close-to-Slavery-2013.pdf; Mary Bauer, Southern Poverty Law Center, Beneath the Pines: Stories of Migrant Tree 
Planters, (2006), http://www.splcenter.org/sites/default/files/downloads/beneaththepines.pdf.
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wage and hour abuses involving H-2B workers. Since 2004, the SPLC has represented guest workers in 
obtaining settlements and judgments of approximately $20 million. 

The SPLC’s experience has shown that wage theft is particularly egregious in the forestry industry, 
which is one of the largest H-2B occupations.2 Indeed, virtually every forestry company that the SPLC has 
encountered provides workers with pay stubs showing that they have worked substantially fewer hours 
than they actually worked. Relying on interviews with more than 1,000 pine tree workers, the SPLC has 
concluded that this industry systematically underpays its workers. There can be no doubt that the impact 
of such pervasive wage and hour violations is to depress the wages of U.S. workers working in forestry 
and other H-2B industries. Moreover, guest workers are generally unable to bargain for better wages 
and working conditions. This means that, over time, wages decline and the jobs become increasingly 
undesirable to U.S. workers.  

The requirement that employers pay the prevailing wage is essential to countering the wage depression 
caused by the influx of foreign workers to the U.S. labor market and the exploitative conditions under 
which they often work. The methods used to calculate the prevailing wage rate for the H-2B program 
are crucial in protecting the wages of U.S. workers in similar jobs and industries and of those workers 
looking for work. Since at least 2005, the prevailing wages paid to H-2B workers have been set far below 
the median wages that are paid in the applicable industries – again something that indisputably serves to 
depress wages. The DOL found in 2011 that its system for calculating wages has depressed the wages of 
U.S. workers.3 Given the history of the H-2B wage rule and the conditions under which H-2B workers are 
often employed, it is crucial that the new prevailing wage rule include strong safeguards for U.S. worker 
wages and working conditions. 

The proposed rules for the H-2B non-agricultural temporary worker program are a significant 
improvement for workers both within and outside the United States. The new rules will help to reduce 
this depression and work to make the program more consistent with its aim – to ensure that temporary 
workers are hired for jobs only where U.S. workers are not available.

While we believe that the DOL has rulemaking authority over the wage methodology for the H-2B 
program, we approve of the joint rulemaking by the DOL and DHS. Current litigation has questioned 
the DOL’s authority to act alone. By collaborating on the rules, the DOL and DHS are using government 
resources efficiently to avoid unnecessary litigation, while still using the DOL’s expertise regarding labor 
markets. We encourage the DOL and DHS to act jointly in promulgating rules until it is clear that the DOL 
has authority to act alone.

II. Comments
We respond to the departments’ requests for comments on the following four areas:

OES mean wage as the basis for determining the prevailing wage
We applaud the decision to use the Occupational Employment Statistics (OES) mean (average) wage 
as the basis for establishing the prevailing wage in most cases. In 2011, the DOL found that dividing the 
OES wages into four “skills levels” and then taking the mean of each level to calculate a prevailing wage 
adversely affected U.S. workers by artificially lowering wages. Removing the inappropriate four-tiered 
approach will substantially improve protections for U.S. wages and working conditions, especially since 

2  See id.; Beneath the Pines, supra.
3  76 Fed. Reg. 3452, 3463 (Jan. 19, 2011).
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most of the jobs for which H-2B certifications are sought are jobs requiring little or no prior training or 
experience.

When to use prevailing wage rates under the DBA and SCA
The wage rates under the David Bacon Act (DBA) and the Service Contract Act (SCA) are the most 
complete and accurate measure of determining appropriate compensation levels for the occupations 
covered by those acts in those geographic areas for which such wage rates have been determined. 
Therefore, the departments’ final rule should require employers to use the DBA and SCA rates if they are 
available for occupations in the area of employment for which employers seek H-2B labor certifications. 

Before 2005, the DOL took this approach in setting wage rates for H-2B workers. In order to prevent H-2B 
jobs from undercutting the jobs performed by U.S. workers in the particular industries and locations that 
the DBA or SCA wages apply, it is appropriate that the DBA or SCA wages are used, if available. For the 
thousands of H-2B workers in the forestry and tree planting industries, the SCA directory of forestry and 
logging occupations provides wage rates specific to the kinds of jobs performed by H-2B workers in those 
industries. These rates are more accurate than the general OES occupational classification for all forest and 
conservation workers.

When to use the CBA wage rate
We urge the departments to adopt a final rule that requires employers to use a wage set under any available 
collective bargaining agreement (CBA) only if it is higher than the OES mean wage or the DBA/SCA 
wage. Where there is a higher appropriate DBA/SCA wage or mean OES wage level, wages should be set 
at those levels rather than at a lower CBA wage level. CBAs are created through complex, multi-factored 
negotiations where lower wage rates are sometimes exchanged for other employee benefits that may not be 
available to temporary H-2B workers. 

If the CBA wage rate is used in all instances in which one exists, the H-2B wage rate would artificially 
lower wages below the market-based rates, because the H-2B wage will not reflect the additional value 
of benefits negotiated in the CBA. This lowering would adversely affect U.S. workers in the area of work. 
Instead, if the CBA wage is used when it is higher than the OES wage, it will assure that U.S. workers 
working under CBAs will not be adversely affected.

When, if ever, employer-provided surveys should be used
We, like the departments, are extremely concerned about the consistency, reliability, and validity of 
employer-provided surveys that are submitted to try to obtain approval to pay a lower wage than the OES-
determined prevailing wage rate for a particular H-2B job. It is impossible to remove the inherent bias and 
one-sidedness of a survey designed and conducted by an employer for this purpose, and it is likely that 
many published surveys to be used by employers will be orchestrated by employer associations. 

In addition, it is expensive and time-consuming for the DOL to review the surveys for accuracy to ensure 
that the conclusions protect U.S. workers. Therefore, we fully support the DOL’s decision in the 2011 wage 
rule not to allow employer-provided wage surveys to replace OES-determined mean wage rates. 

If the departments feel compelled to reconsider that decision, we would urge the following limitations on 
such surveys:

• Employer-provided surveys should never be the basis for paying less than the applicable DBA, SCA or 
CBA wage rate. This is consistent with longstanding DOL practice before 2005.
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• Employers seeking to rely on employer-provided wage surveys in other circumstances should be required 
first to show that the OES mean is inaccurate and inappropriate for the positions the employer is seeking 
to certify. 

• For an “ONET Job Zone One” occupation, where the DOL has determined that little or no 
preparation is required to perform the job, an employer wage survey should never be accepted 
as a basis for paying less than the OES mean wage in that area of employment or general 
occupational group. Since in this circumstance the specific job in question would require little 
or no preparation or experience, any of the other workers in that general occupational group 
would have the ability to perform the specific job. Therefore, paying less than the OES mean 
wage for the occupational group would artificially lower wages across the entire group. 

• For H-2B jobs that fall under an OES standard occupational code (SOC) for occupations that 
require more significant training or experience, the employer should be able to provide a wage 
survey only if it can first demonstrate either that its particular job requires no prior training or 
experience, or that its job requires less prior training or experience than the other jobs within 
that occupational group. 

• The DOL should incorporate by regulations the requirements for employer wage surveys contained 
within its Prevailing Wage Determination Policy Guidance, Nonagricultural Immigration Programs, 
Revised November 2009.4  Most important, this should include the requirement that any wage surveys 
should be required to be across industries that employ workers in the occupation and the occupation 
should generally be required to include all jobs classified within a common Standard Occupational 
Code classification as modified by the DOL Employment and Training Administration (ETA) through 
its ONET system.5

• The DOL should not accept employer-provided surveys that are based on data from H-2B employers 
whose wages have been depressed by participation in the prior four-tiered system or by reliance on 
prior employer wage surveys that were limited to the specific category of jobs performed for the H-2B 
employer rather than the general appropriate occupational classification.

• The DOL ETA in consultation with BLS should develop methodologies for establishing wage rates 
for occupations which it determines have significantly different requirements for prior training and 
experience than other occupations within the Standard Occupational Classification which they are 
grouped with. This should be a priority for occupations with high demand in the H-2B program.

Thank you for the opportunity to comment on the proposed H-2B wage regulations. 

Sincerely,

Jim Knoepp
Deputy Legal Director
Southern Poverty Law Center

4  Employment and Training Administration, Prevailing Wage Determination Policy Guidance, Nonagricultural Immigration 
Programs, Revised November 2009, at 14-16. This is available at: http://www.foreignlaborcert.doleta.gov/pdf/NPWHC_Guidance_
Revised_11_2009.pdf
5  See id. at 3.
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