IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA F]LED
HORTHERN DIVIEION

JUL 1O 1995

cLEm::r o
U. 5. DISTRIC
MIDDLE DIST. OF ALA.

WILLIE MARE HAERRIEB, et al.,
Plaintiffs,
W CV=04=-A=1422=-H

GOVERNOR FOB JAMES, et al.,

b e S L

Defendants.
MEMORANDUM COPINION AND ORDER
I. INTRODUCTIORN

This cause is now before the Court on the Motion for Summary
Judgiant filed by Plaintiffs on March 14, 1995. For reasons that
follow, the Court finds that Plaintiffs’ Motion for Summary
Judgment is due to bhe GRANTED on the issue of liability.

On November 2, 1994, Plaintiffs' filed this ecivil acticon
pursuant to 42 U.5.C. § 1983 seeking to enforce their rights
under the Sccial Security Act. Plaintiffs, who are Medilcaid
recipients, seek injunctive relief that reguires the State of
Alabama to ensure necessary medical transpertation to them and to
all Medicaild recipients, ag Plaintiffs allege is mandated by
federal law.

FPlaintiffs allege that Alabama’s failure to cffer non-
emergency transportation to and frem providers of services paid
for by Medicaid and its failure to ensure that such

transportation is available has forced the Plaintiffs to delay or

I The court will refer to Willie Mae Harris, Linda Patton,
Tanika Patton, John Patton, Tommy Gordon, and Bertha J.
collectivaly as "Plaintiffg." They flled this suit on behalf of
thenselves and all others similarly situated. ©On May 1%, 19%5,
the court certified this suit as a class action.
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forgo needed medical services and has subjected the Plaintiffs to
a deterioration of their medical conditions. Plaintiffs allege
fhat Defendants have failed to develop, implement, and maintain
an adegquate state plan that ensures necessary, non-emergency
transportation feor recipients and actually provides such
transportation. Plaintiffs contend that 42 U.5.C. §§ 1396,
1386a-1u, the Medicaid subchapter of the Social Sacurity Act, and
regulations issued thereunder, reguire such transportaticn and
that the state’s failure to provide it violates Plaintiffs’
rights to such transportation.

Flaintiffs ask this court teo (1)} declare that the Alabama
state plan for administering Medicald wvioclates rights guaranteed
te the Plaintiffs by 42 U.5.C. § 13%6a and the regulations
adopted thereunder, (2) order Defendants to develop, implement,
and maintain a state plan for transportation that will protect
Flaintiffse’ rights as guaranteed by 42 0.5.C. § 13%6a and the
regulations adopted thereunder, (3) award reasonable attorneys’
fees and costs, and (4) order any other relief as the court deens
hecessary and just.

On May 17, 1895, Defendants filed a Brief in opposition to

Plaintiffs’! Motion for Summary Judgment.? In their brief,

! The court notes that Defendants have not filed their own
Motion for Summary Judgment on the basis of the affirmative
defenses enumerated in their Answer, nor have Defendants ever
placed these defenses before the court in an argumentative brief.
Thus, this court does not reach the cententions contained in the
Answer that the regulations relied upen by Plaintiffs violate
Article I, § 1 of the Constituticn of the United States, Article
I, § B of the Constitution of the United States, and the Tenth
Amendment of the Constitution of the United States.
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Defendants contend that although Alabama‘s non-emergency
transportation plan is undeubtedly imperfect, the current record
is not adegquate for this court to determine that the plan
violates federal law. Imperfection and ineffectiveness de not
eguate to illegality according to the Defendants. Defendants
argue that the Alabama plan substantially complies with the
requirements of the federal Medicaid statute and regulaticns.
Defendants urge this court to find that the Plaintiffs may not
bring this action because they have not done all they can to get
help with their transportation problems under the current system.
Defendants seek to distinguish the Alabama plan from the
Texas plan that a federal district court struck down in Smith v.
Vowell, 379 F. Supp. 13% (W.D. Tex.), pff‘d, 504 F.2d 759 (5th
Cir. 1974)." Instead, Defendants liken the Alsbama plan to the
plan that a federal court in Tennessee provisicnally approved in

Daniels v. Tenpesses Dep’t of Health & Env’t, No. 79-3107, 1985

WL 56553 (M.D. Tenn. Feb. 20, 1985). Defendants note that
Congress contemplated the use of volunteers to provide services
to Medicald recipients and gave states discreticon to devise a
plan for necessary transportatien. They state that they devised
such & plan and that using veoluntesrs keeps costs down. Finally,

the Defendants contend that the Secretary of Health and Human

 In Bonner w. City of Prichard, Ala. 661 F.2d 1206, 1209

{11th Cir, 1981} (en banc), the Eleventh Circuit held as binding
precedent all decisions of the former Fifth Circuit handed down
pricr to October 1, 1981.



Services ("Secretary") has taken a lalssez-falre approach to
Alabama‘’s plan and that this ccourt should follow suit.
II. FACTS

The court has carefully ceonsidered all affidavits,
statements, exhibits, and documents appropriately submitted in
support of and in opposition to Plaintiffs® Motion for Summary
Judgment. Viewed in the light most favorable te the non-moving
parties, the submissions establish the following undisputed
factse:

Willie Mae Harris ("Harris") is a Medicaid recipient who
resides in Perry County, Alabama. (Harris Aff. Harris suffers
from end stage kidney disease and needs three dialysis treatments
a week. Id. Once or twice a month, Harris misses a dialysis
treatment because of a lack of transportation. Id. Missing
dialysis harms her health and makes her sick. Id. For example,
in Decemnber 1994, Harris missed two dialysis treatments in a row
because she ¢ould not get transportation, and she ended up having
to go to the emergency room. Id.

There is no dialysis clini¢ in Harris’ home town of Marion
20 she must travel forty miles one way from her home to the
dialysis clinic in Selma. Id. No public transportaticn is
available. Id. Because her car is unsafe to drive, Harris
relles on her children to drive her te dialysis appointments.
Id. ©Often there ig not a car that works, and Harrie pays a
neighbor twenty dollars to take her to and from an appeintment.

Id. Harris does not have enough income to pay this cost very



often. Id. 1In 1992, Harris asked the Department of Human
Regources in Marion for assistance with her medical
transportation, and she received no help. (Def. Attach. 1).

Linda Patton ("Patton") lives with her children in
Birmingham, Alabama. (Def. Attach. 1). Patton and her two
children, Tanika and John, are Medicald reciplents. (Patton
Aff.) Patton is blind and suffers from endometriosis and cther
health problems. JId. Her children need to go te the doctor for
general check-ups and pediatrie, dental, and eye appointments.
id: The lack of transportation to her family’s docteor
appointments is an engoing problem that has caused harm to the
health of Patton and her children. Id. She hazs had to cancel
medical appointments for herself and her children because she
lacked transportation to the appointments. Id. .

Fatton cften requests non-emergency medical transportation
from Metro Area Express-Very Important Person ("MAX-VIP"), a
specialized public transportation service for the Birmingham
area, for herself and her children. (Def. Attach. 1). Fatton
calls MAX-VIP cne week before a medical appointment feor herself
or one of her children to reserve a seat on the MAX-VIP vehicle
for the date of the appointment. (Def. Attach. 1). 0©On some
occasions, Patton is unable to arrange transportation from this
service, and as she is unable to pay for other transportation,
she is forced to cancel appointments with her doctor or her

children’s docter. (Patton Af£f.).



Bessie Ross ("Ross"), of Selma, Alabkama, is the sister and
next friend of Tommy Gordon ("Gordon"), a Medicaid recipient.
(Ross Aff.) Gordon is handicapped and mentally retarded; he also
is afflicted with high blocd pressure and a hiatal hernia. Id.
Gordon’s conditions regquire him to see the doctor on a regular
basis. Jd, When he misses doctor appointments, his health
Worsens. Id.

Tommy has recurring problems cbtaining transportaticn te his
appointment with his doctor. JId. FERoss does not have a car and
has back problems which prevent her from being able to drive.

Id., FRoss canncot afford the expense of transportation by cab, so
she tries to arrange transportatien by paying friends a small
fee. JId. She is not always successful, and Gordon has missed
many appointments because there is no available transportation.
Id.

Bertha J. is a Medicaid recipient with end stage renal
disease. (Bertha J. Aff.) 8She must travel fifty miles for her
hemodialysis treatments three times a week. Id. Obtaining
transportation te her dialysis appeointments is a severe hardship
for her. Id. Over the past three years, Bertha J. has regularly
missed dialysis treatments once or twice a month kecause of a
lack of transportation. Id. Bertha J. has sought assistance
from the Department of Human Rescources twice, but both times she
was told that they did not have transportation. JId.

Although Bertha J. recently found reliable transportation to

her dialysis, she must pay fifteen dollars a trip. JId. The cost



of her transportation to dialysis constitutes at least a third of
her total income. Id. Conseguently, she struggles to pay her
utilities and other necessities. Id.

None of the aforementicned representative plaintiffs has
contacted Medicaid emplovees about transportation reguests.

(Def. Attach. 1). They have sought transportation assistance
from such sources as the Alabama Kidney Foundation, private
individuals, Children’s Aid, and the Alabama Institute of the
Deaf and Blind. Id.

In addition to the evidence regarding the difficulties that
the named plaintiffs have had securing transportation to their
maedical appointment, there is evidence that other class menmbers
have similar problems. Steven Prince ("Prince") of Colbert
County, has a daughter who receives Medicaid through SOBRA.
(Prince Aff.) His daughter has birth defects and reflux problems
that reguire freguent medical treatment from specialists in
Birmingham. Igd. Medicaid has covered most of the cost of
medical treatment, but the trawvel back and forth to the docters
and clinics has created a finmancial hardship on the entirs
family. Id. Conseguently, Prince is presently fighting eviction
and utility cut-off. Id. Medicaid has never advised Prince that
there was assistance avallable te halp with transportation fer
his daughter’'s medical treatments. Jd. Prince has inguired
about such assistance at both the Department of Human Resources

and the local Medicaid district office. Id.



Various state officials have indicated concern over the
adeguacy of Alabama's plan for non-emergency transportation of
ﬁedicaid patients. The Deputy Commissicner of Programs for the
Alabama Medicald Agency, Donha Wallace, wrote a letter on July
23, 1991 in which she said that "[w]e do net have a [non-
emergency transpoertation] program in Alabama at this time. We
are aware of CFR 42 mandate for transportation, as well as the
state Agency’s obligatleon to determine the services to be
necessary to secure medical treatment for the recipients." [PtL.
Ex. 3). The Associate Director of Transportaticn Programs at the
Alabama Medicaid Agency, R. Dale Boyles, indicated in a May 29,
1992 memorandum that Medicaid had an intention to expand the
transportation program to include a non-emergency transportation
program. (Ptf. Ex. 5). Vicki Huff, the Alabama Medicaid
Agency's Director of Medical Services Divisien, sent a note to
the agency’s Commissioner, David Toney, in which she recognized
that the agency had no cperational non-emergency transpertation
program. (Ptf. Ex. 6). Carcl Hermann, the Commissioner cof the
Alabama Medicaid Agency during Governor Hunt’s administration,
has opined that Alabama’s non-emergency transportation 1is
inadeguate. (Ptf. Ex. 7). Various officials of the Alabama
Department of Publie Health have identified ths lack of
transportation as a major problem for persons in need of medical
care. (Ptf. Ex. 12, 13, 14). The Department of Health and Human

Services, which monitors state Medicaid programs, long ago



informed Alabama that its failure to ensure transportation to
recipients was a long-standing compliance issue, (Ptf., Ex. B).

On the other hand, C. Russell Black ("Black"), the Program
Manager for Medicaid Transportation for the Alabama Medicaid
Lgency, avers that Alakama has a working plan for preoviding
necessary transportation to Medicald reecipients. (Def. Attach.
2). Black is the Medicald staff person charged with management
and supervision of the transportation program for the Alabama
Medicaid Agency. JId. He spends virtually all of his time
dealing with transportation issues koth on a strategic and
individuwal case basis. Id. Black explains that the basic
transportation program provides for (a) payment to contract
ambulance providers for services to Maedicald reciplents as set
forth in the plan and state regulation, and {b) assistance in
arranging appropriate non-emnergency transportation witheout
payment for transportation itself by relying on tha existing
network of transportaticen means and services availahle through
state agencies, wvolunteer groups, nen=-profit organizations,
public services, relatives and other resources. Id. The Alabama
Medicaid Agency coordinates with the Department of Human
Resources to provide thls assistance to recipients. JId. Black
concedes that the system is not "perfect," but argues that the
gystem is working daily to provide transportation to "many"
Medicaid reciplents. Id.

The provisions in Alabama’s Medicaid plan that are intended

to provide for ensuring necessary transportation of recipients to



and from providers are contained in Defendants’ Exhibhit 1. The
rlan states that

[t]he State agency assures That necessary
transportation of reecipients to and from
sources of medical care will be provided as
follows:

1. Any appropriate means of transportation
which can be chtained without charge through
volunteer groups, nonproflt organizations,
public services, relatives or other perscns.

2. Ambulance Transpertation Service - All
transportation must be medically necessary
and reasonable. No payment may be made for
ambulance service if some other means of
transportation could be utilized without
endangering the recipient’s health.

a. Emergency ambulance services are
provided eligible recipients between:

{1) Scene (address) of emergency to
hospital.

{2) Nursing home to hospital.

(3) Local hospital to specialized
hospital. (Example: From Montgomery to
University Hospital in Birmingham.)

b. Non-Emargency ambulance services are
providad eligible recipients in lecal area
between:

{1} Nursing home to hespital or
specialized clinics for diagnostic tests.
{Does not include physician's cffice for
outpatient visit.)

{2) Hospital to nursing home.

{3) Home to hospital or specialized
clinic for diagnostic tests or procedures for
invalid recipients. This does not include
ehysician’s office for outpatient care.
(Maximum of two wvisits per month without
priocr approval.)

Effective Date: 11/19/75

(4) Hospital to home for early post-
cperative release or paraplegia patients.
Effective Date: 11/19/75

(5) Home to treatment facility (for
reciplents designated on Home Health Care
Program that are confined as "hed-fast"
patients). (Maxinum of two visits per month
without priocr approval.)

Effective Date: 11/19/75
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(6) Nursing home te nursing home when
change in skilled level of care is changed
for patient and assigned nursing home does
not have professional capability.

(Intermediate care changed to gkilled gare.)

c. Hon=-emergency ambulance services
provided eligible reciplients outside of local
area (Example: From Montgomery te Spain
Rehabilitation Center, Birmingham) must be
prior authorized by Alabama Medicaid Agency,
2500 Fairlane Drive, Montgomery, Alabama
316130, Telephone 277-2710.
d. Certification that medical conditicn
warrants the use of ambulance service is
regquired by the attending physician for both
emergency and non-emergency use.
(Def. EX. 1). The Alabama Administrative Code states that the
Alabama Medicaid Agency relies on the Department of Human
Resources to arrange for transportation from existing recognized
nenprofit volunteer groups. (Ptf. Ex. 9). A 1992 survey by the
Alabama Medicaid Agency showed that in an average month most of
the offices of the Department of Human Resources received
requests for transportation from Medicaid recipients that the
effices were unable to meet. (Ptf. Ex. 10}.
III. SUMMARY JUDGHMENT STANDARD
Under Fed. R. Civ. P. 58(c}), summary judgment 1z appropriate
"if the pleadings; depositions, answers to interrcgatories, and
admissions on file, together with the affidavits, if any, show
that there 1s no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of law."
Celotex Corp, w. Catrett, 477 U.S, 317, 322 {i988). The party
asking for summary judgment "always bears the initial
responsibility of informing the distriect court of the basis for
its motion, and identifying those portions of ‘the pleadings,
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depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any,’ which it believes
demenstrate the absence of a genuine issue of material fact.®
Id. at 323. The movant can meet this burden by presenting
evidence showing there is no dispute of material fact, or by
showing the non-moving party has failed to present evidence in
support of some element of its case on which it bears the
ultimate burden of proof. Id. at 322-23.

Once the moving party has met its burden, Rule 56(e)
requires the nonmoving party to go beyond the pleadings and by
[his] own affidavits, or by the ‘depositiens, answers to
interrcogatories, and admissiens on file,’ designate ‘specific
facts showing that there is A genuine issue for trial.’" Id. at
324. Teo aveid summary judgment, the nonmowving party "must do
mere than simply show that there is some metaphysical doubt as to

the material facts." Matsushita Elec. Indus. Co. v. FZenlth Radio

Corg., 475 U.5. 574, 5B (198g). On the cother hand, a court
ruling on a motion for summary Jjudgment must believe the evidence
of the non-movant and must draw all justifiable inferences from

the evidence in the non-moving party‘’s faveor. Anderson V.

Liberty Lobby, Inc., 477 U.S. 242, 255 {1986).

After the nonmoving party has responded to the motion for
summary Jjudgment, the court must grant summary judgment i1f there
is no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law. See, Fed. R. Civ. P.

55(c).
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IV. DIBCUSSIOHN
A, 42 U, 8,0, 5§ 1583
Plaintiffs assert correctly that this court has original
Jjurisdiction over this case because it arises under federal law.
Sea, 42 U.S5.C. § 1331. Plaintiffs allege that the Defendants,
acting in their official capacities as state acteors, have
vioclated federal law and caused Plaintiffs to be deprived of
rights secured to them by 42 U.sS.C. 1396a and 42 C.F.R. §§
431.53 and 441.62. Plaintiffs seek redress for thies violation of
their rights by bringing suit under 42 U.5.C. § 18983,
1. Enforcing a Btatutory Right Under Section 1983
By its terms, Section 1983 establiszhes a cause of action for

"the deprivation of any rights, privileges, or immunities securesad
by the Constitution and laws" of the United States. The full
text of Section 1983 provides that:

[e]very person who, under color of any

statute, ordinance, regulation, custom, or

usage, af any State or Territory, subjects,

or causes to be subjected, any citizen of the

United States or other person within the

jurisdietion thereof to the deprivaticn of

any rights, privileges, or inmunities securad

by the Censtitution and laws shall ke liable

to the party injured in an action at law;

sult in egquity, or other proper proceeding

for redress.
42 U.5.C. § 1983. As the plain language of Section 1983
indicates, the remedy encompaseses viclations of federal laws as
well as vielations of rights secured hy the Constitution of the

United States. The Supreme Court has held on numercus cccasions

that the coverage of Section 1983 must be construed broadly.-
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Golden State Trapsit Corp, ¥, Citv of Los Angeles. Cal., 493 U.5.
103, 105 (1%88). Moreover, the Eleventh Circuit has noted that,
"Section 1983 is the exclusive statutory cause of action
avalilable to a plaintiff seeking compliance with the Soecial
Security Act on the part of a participating state." 3Silver wv.
Bageiapneo, 804 F.2d 1211, 1215 (11th cir. 1386).
2. The Particular Provisions at Issue
a. Medicaid
By enacting Title XIX of the Social Security Act of 1965, 42
U.5.€. § 13956 et seq., Congress established a federal program
called Medicald which "provides financial assistance tec States so
that they may furnish medical care to needy individuals." Wilder
v. Virginia Hosp, Ass’n, 496 U.S. 4988, 502 (1%90). Although
participation by a State in the Medicaid progranm is voluntary,
£tates that make the choice to participate "must comply with
certain reguirements imposed by the Act and regulations
promulgated by the Secretary of Health and Human Services
(Secretary)." Id. The Eleventh Cirecuit has explained that
Medicaid is a cooperative venture of the
state and federal governments. A state which
chooses to participate in Medicaid submits a
state plan for the funding of medical
services for the needy which is approved by
the federal government. The federal
government then subsidizes a certain pertien
of the financial obligations which the state
haz agreed to bear. A state participating in
Medicaid must comply with the applicable
statute, Title XIX of the Sccial Security Act
of 1965, &5 amended 42 U.5.C. & 13%6, et
sedg., and the applicable regqulations.

') 'S igng, 804 F.2d at 1215 (enphasis added).
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b. Specific Provisions at Issue
Subchapter XIX of the Sccial Security Rect governs grants to
states for medical assistance programs. Specifically, the
subchapter appropriates funds

[flor the purpose of enabling each State, as
far as practicable under the conditions in
such State, to furnish (1) medical assistance
en behalf of families with dependent children
and of aged, blind, or disabled individuals,
whose incoma and resources are insufficient
to meat the costs of necessary medical
services, and {2) rehabilitation and other
saervices to help such families and
individuals- attain or retain capability for
independence or self-care, there is herehy
authorized teo be appropriated for esach such
fiscal year a sun sufficient to carry out the
purposes ¢f this subchapter.

4Z D.8.C. § 1396, 3Sums appropriated under this sectien are used
for making payments to States which have submitted, and had
approved by the Secretary, plans for medical assistance. Id.
Regquirements for the contents of S5tate plans for medical
assistance are provided in 42 U.S5.C. § 13%6a(a). The relevant
portion of this section for purposes of this case is found in 42
U.B.C. § 1356a{a) {4} ({A}). According to this secticn, a State plan
for medical assistance must provide

such methods of administration {including

methods relating to the establishment and

maintenance of personnel standards on a merit

basis, except that the Secretary shall

exercise no autheority with respect te the

selection, tenure of office, and compensation

of any individual employed in accordance with

such methods; and including provision for

utilization of professional medical persconnel

in the administration and, where administered

locally, supervision of administration of the

15



plan) as are found by the Becretary - -te be
necessary for the proper and efficient
cperation of the planf.]

42 U.5.C. § 1396a(a) (4) (&) (emphasis addad).

Through regulations promulgated under this section and by
authority granted by 42 U.5.C. § 1302, the Secretary has set
forth which methods of administration are necessary for the
proper and efficient operation of the plan. 3Sge, 42 C.F.R. §§
431.1 et seg. This part of the Code of Federazl Regulations

eatablishes State plan reguirements for the

designation, eorganization, and general

administrative activities of a State agency

respensible for cperating the State Medicaid

program, directly or through supervision of

local agencies,
42 C.F.R. § 431.1 (emphasis added). In particular, Subpart B
gete forth State plan reguirements that pertain to the proper and
efficient administration of such a plan. See, 42 C.F.RE. §
431.40(a) (2). The first provisicn at issue in this case is
contained within Subpart B and is dencminated 42 C.F.R. § 431.53.
Thi=s provision states that

[a] State plan must---

{(a) Specify that the Medicaid agency will
ensure necessary transpnrtatinn for
recipients to and from providers; and

(k) Describe the methods that the agency
will use to mest this reguirement.

* Congress has charged the Secretary of the Treasury, the
Secretary of Labor, and the Secretary of Heath and Human Services
with the responsibility of making and publishing such rules and
regulations as may be necessary to the efficient administration
of the functicns with which each is charged under Chapter VII of
the Social Security Act., 42 U.S.C. § 1302

16



42 C.F.R. § 431.53 (emphasis added). Clearly, this regulation
was lssued pursuant to Section 13%G6a(a)(4) (A), the statutory
regulirement that a state plan must provide such methods of
administration as are found by the Secretary to be necassary for
the proper and efficient operaticn of the plan.’®

Plaintiffs alsc rely on 42 C.F.R. § 441.62 which provides
that an agency must offer to the family or recipient, and provide
if the recipient regquests, necessary assistance with
transportation as reguired under § 431.53 of this chapter and
necessary assistance with scheduling appointments for services.®
Section 441.62 does not reveal the secticn of the statute from
which it originates. It is contained iﬁ a part of the C.F.R.
which sets forth State plan reguirements and limits on FFFP

cervices defined in part 440 of this subchapter. The subpart of

* Although it is not immediately apparent from the text of
this regulation that it i=s meant to describe a method of
administration that the Secretary found necessary for the proper
and efficient operation of the plan, it is clear that is exactly
what it is. A small reference number is noted immediately after
the text of this regulation: "Sec. 1902(a)(4) of the Act." From
the content of the surrounding regulations, it is clear that the
Act referred to here is Section XIX of the Social Security Act of
1965. The text of Public Law 89-97, which is the 1965 amendments
to the Social Security Act, reveals that Sec. 1902({a) (4) was
codified as 42 U.S5.C. 1396a(a) {4) (A).

5 Tha actual text of this regulation provides that
The agency must offer to the family or
recipient, and provide if the recipient
requasts--

(a) Necessary assistance with
transportation as reguired under §
431.53 of this chapter; and
{b) Necessary assistance with
scheduling appointments for
services.

42 C.F.R. § 441.62 (emphasis added).

17



thea C.F.R. states that it implements sections 1902 (a) (43) and
1505(a) (4) (B} of the Sccial Security Act. Thus, this regulaticn
is also firmly grounded in the statute.

This case was before the court earlier on Defendants’ Motion
to Dismiss. 1In reaching its ruling on that Mection, the court
carefully analyzed the applicable case law and the particular
provisions at issue and determined that Plaintiffs have made
allegations necessary to establish that 42 U.5.C. §1396a(a) (4) (&)
and 42 C.F.R. §§ 431.53 & 441.62 create enforceakle rights. The
court determined that Plaintiffs had done soc, and conseguently,
the court authorized Plaintiffs to bring this action under
Section 1982.7 The guestion now before this court is whether
Alabama’s plan is in accordance with the regquirements of 42
U.S5.C. §1396a({a){4)(A) and 42 C.F.R. §§ 431.53 & 441.62. If
Alabama‘s plan is inadeguate, then this court must find for the
Plaintiffs on their Motion for Summary Judgment and turn to the
guestion of appropriate relief.

3. Challenges to Other Plans

This case is not the first in which a court has been called
upcﬁ to evaluate a state Medicaid transportation plan to
determine whether it measures up to the reguirements aof the
Medicaid statute and regulations. Most such court actions have
resulted in judicial determinations that the challenged plans did
not comport with the requirements of the HMedicaid statute and

regulations. BSeg, £.9., Morgan v. Cohen, 665 F. Supp. 1164 (E.D.

7 ces, Ha g V., , BB3 F. Supp. 1511 (M.D. Ala. 19%5).
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Pa. 1987)%: Bipgham . Obleda, 195 Cal. Rtpr. 142, (cal. Ct. App.
1983)% Fapt v, Stumbo, 552 F. Supp. 617 (W.D. Ky. 1382)"%. Two
cases dealing with challenges to state Medicaid transportation
plans are especially relevant to this court’s determination and

merit a more detajiled examination.

a. Bmith v. Vowell

® Penneylvania residents eligible to receive psychiatriec
partial hospitalization services suksidized by Medicaid krought a
class action suit challenging the state plan for Medicaid
transportation service=s. Morgan v. Cochen, 665 F. Supp. at 1165.
Pennsylvania had implemsnted a variety of plans for the provisicn
of transportation to the recipients, but it had propesed a plan
that delegated to health service providers the task of
administrating the transportaticn plan. The court held that
Penneylvania had the respensibility for establishing sufficient
transportation networks across the state and that the proposed
plan falled to fulfill the state’s responsibility.

¥ Recipients of services under the California Medicaid
program sued the state Medicaid agenecy seeking to enjoin the
agency from operating the preogram in a manner that falls to
assure necessary transportation for recipients teo and from health
providers. Binoham v. Obledo, 195 Cal., Rtpr. at 143-44.
California‘s only transportation plan was sclely applicable to a
limited group of recipients who were too severely dilsabled to
ride in autcmobiles and buses. Id. at 144. California argued
that even though its written plan was incomplete it should be
allowed to offer evidence that in actual practice it dees assure
neceszsary transportation to Medicaid recipients, but the
California Court of Appeals rejected this propesition and
affirmed the trial court’s grant of summary Jjudgment in favor of
the recipients. Id. at 145. Thus, California’s plan for
transportation was deemed inadeguate.

W The state of Kentucky proposed thez adoption of an
administrative regulation by the terms of which transpertation of
Medicaid recipients for treatment would in mest clrcumstances be
limited to four trips per month. Fapt v. Stumbo, 552 F. Supp. at
618. Recipients of the transportation services sought to enjoin
the adoption of this plan. JId. The court concluded that "any
regulation which seeks to limit transportation for necessary
medical treatment is contrary to federal statutes and regulaticns
and is thus invalid." Jd, at 619.

19



Smith v. Vowell involved an action breought by a Texas

welfare recipient on behalf of himself and cthers similarly
situated seeking injunctive and declaratory relief. The
recipient claimed that Texas had failed to comply with the Social
Security Act and one of its implementing regulations' by failing
to provide medically necessary transportation for Medicaid
recipients. In considering the statutory authority for the
regulation, Senior United States Dilstrict Judge Clary noted that

it is clear that the Secretary of [HHS] has

determined the instant regulaticn to be

"necessary to the efficient administraticn”

ef the program, for the cbhviocus (and common

sense) reason that "needy will not be able to

cbtain necessary and timely medical care if

they are without the means of getting to the

providers of the service.”
Smith v. Vowell, 379 F.Supp. at 150 {fooctnotes omitted). Heolding
that the regulation had the full auwthority of the statute itself,
the court found that this reguirement unambiguously mandated that
states participating in Medicaid provide recipients with
transportation above and beyond the emergency ambulance

transportation that the Texas plan provided, and that this right

coinld ba enforced under 42 U.S.C. § 1983. Id. at 141 & 153-1e6l.

I The gpecific regulation at issue in the Yowell case was
set forth in 45 C.FP.R. § 249.10 vwhich provided that
{a) State Plan Regquirements. & state plan
for medical assistance under Title XIX of the
Social Security Act must: (5)...specify that
there will be provision for assuring
necessary transportation of recipients to and
from providers of services and describe the
_ methods that will be used.
smith v, Wowell; 37% F. Supp. at 14%. The ceourt notes that the
content of this regulation is substantially identical to the
regulations at issue in this case.
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The named plaintiff in the Smith case had a variety of
medical proklems that caused him to need transportation to
various health care providers at least three days a week. Id. at
143. His income was insufficient te pay for ambulance trips toe
these appointments, and Smith was also unable to afford taxicabs
for such wvisits. Id. at 143-144. Persconal friends, private
charities, other volunteer agencies, and Smith’s Department of
Public Welfare caseworkers were unable to schedule regular
transportation for Smith. Jd. at 144-45. Smith’s doctors
indicated that his transportaticn ﬁiffinulties were having a
direct and injurious effect upon his medical treatment. Id. at
145,

The court examined the guidance for develeping a state plan
that the Secretary of the Department of Health EBEducation and
Welfare provided in the Medical Assistance Manual ("MAM") and
then turned te an evaluation of the Texas plan. Id. at 1495-—54.
The Texas plan provided for payment for ambulance services when
the service was reguired by the patient’s condition and the
patient is transported to the nearest appropriate hospital and
when the transportation is medically necessary and not merely for
the convenience of the patient. Id. at 155, This 1s the only
transportation that the Texas plan provided. The court found
that the Texas plan in both form as well as in practice was not
in compliance with the applicable federal regulations and the
Medicald guidelines. Id. at 159. The court would not accept

Texas' argument that its practice of having the recipient’s
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social worker plan with the elient, family or .cther appropriate
persons for necessary transportation satisfied its cobligation
uhder federal law. JId. The court noted that the regulation
reguired the state plan itself teo specify the metheds used to
provide transportation. Id. The court held as a patter of law
that

the State Madical Assistance Plan under Title

XIX nmust contain within its four corners: (a)

a guarantee of necessary medical

transportation for eligible welfare

recipients and (k) a general description of

the various methods to be used.

Id. at 159.

Thus, in Smith v. Vowell, the court ruled that Texas' non-

emergency transpertation plan was inadeguate after reviewing the
sltuation of the one named plaintiff. 3792 T. Supp. at 157-159.
The court specifically noted that the supposed ability of the
social workers to "plan" transpertation for recipients was no
substitute for an adeguate plan.

Furthermora, one of tha lessons of this
entire case is of the fruitlessness of mere
"planning'" without any resources to follow
through with the "plans" formulated. The
State urges us to consider a social worker
vaguely "planning" without any means, money,
or power to implement such plans as scomehow
rendering compliance within the Federal
mandate--and also effectively helping her
client. It has heen demonstrated both
hypothetically and, in practice, in plaintiff
Smith’s case that such a course is
practically useless when confronted with the
harsh realities dictated by the conditicns of
persons such as plaintiff Smith, for Benjamin
Emith does not need more "planning," he needs
a ride.

Id. at 160 (emphasis added; footnotes omitted).
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Texas appealad this case to the Fifth Circuit Court of
2ppeals, which summarily affirmed the district court. See Smith
v. Vowell, 504 F.2d 759 (5th Cir. 1874). Therefore, under Bonner

v. City of Prichard, Ala., 661 F.2d at 1209, Smith v. Vowell is

binding precadent on this court.

b. Daniels v. Tennessees

In Daniels, a class of Medicaid recipients sued the State of
Tennessee contending that the state failed to adequately ensure
transportation to and from necessary medical care in vielaticn of
the Medicaid provision in the Social Security Act and its
implementing regulations. Daniels, 1985 WL 56553 at #1. As a
result of these alleged violations, the recipients could net
obtain adeguate transportatien to and from medical treatment or
had been denled Medicaid coverage of transportation that they
arranged on their ewn. Id. During the pendency of the lawsuit,
the parties entered into an Agreed Order, pursuant to which the
defendants submitted a new transportation plan meant to ensure
necessary transportation as reguired by federal law and
plaintiffs were given an copportunity teo respond to the state’'s
proposal. Id. at #2,

The court noted that the old Tennesseaes plan had no
systematized transportation program, no funds availakle feor
meeting transportation needs, and no formal records relating to
transportation assistance. Id. at #3, The propesed plan offered
substantial reforms and provided for a "systematic, uniform

method to be employed by case workers in each county office upen
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receiving a reguest for transportation assistance." Jd. at #d.
The proposed plan utilized special screening forms for use in
screening reguests and keeping records of services reguested and
provided. Id. A backup mechanism was made available to the
county case worker in the event that transportation assistance
could not be arranged on the local level, in that the county case
worker could then draw upon the assistance of the Medicaid
division of the Department of Health and Environment in Nashville
using a toll free number. Id. The court further noted that

[iln addition to the establishment of this

formalized structure for meeting the

transportation needs of Medicaid recipients,

the proposed plan includes, as a crucial

component, provision for payment of

volunteers. The county case worker would ba

able to aoffer reimbursement at twenty cents

per mile, thus enhancing the availability eof

volunteers.
Id. (emphasis added). Plaintiffs challenged various aspects of
the proposed plan and sought a voucher or token system and
provision for food and lodging for the recipients in certain
circumstances. Id. at %*4-*§,

After making a few slight modifications? to certain aspects

of the proposed plan, the court approved the plan as cne which
comported with the requirements of the Social Security Act and

itz implementing regulations. Id. at #%. The court gave

Tennessee a period of time to implement the plan and retained

? These modifications included: enlarging the availability
of ambulance transpertaticn, reguiring the state agency to notify
a recipient when a transportation reguest is denied, and
discarding a rule that recipients must call to recconfirm

appointments.
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jurisdiction over the case for twelve months from implementation
sc 1t coculd ascertain whether the plan was fully implemented and
so that it could ensure the efficacy of the program. Id.
4. Adeguacy of Rlabama’s Flan

Thi=s court has a duty to discern whether Defendants, while
acting under coler of State law, have deprived Plaintiffs of
rights granted to them by a federal statute. In this case that
inguiry reguires the court to determine whether Alabama’s state
Medicaid plan ensures Medicaid recipients that they will have
necessary transportation to and from health service providers.
Although the analysis of the adeguacy of a state Medicaid plan is
by ne means an easy task, the experiences of the Flaintiffs,
together with the other evidence that requests for transportation
assistance are not met, demonstrate that the Alabama plan fails
to engure necessary transportation te the membkers of the class.
The court finds that the Alabama plan lacks the vital components
of a plan that meets the requirement on the state to provide
neceszszary transportation. Additionally, the court finds that the
Alabama plan is far too similar to plans of other states that
have failed to live up to federal reguirements for states that
choose to participate in the Medicaid program. Thus, Plaintiffs’
Motion for Summary Judgment is due to be GRANTED to the extent
that it seeks a determination that the Alabama Medicaid plan is
in vielation of federal regquirements that such a plan provide

necessary transportation to Mediecaid recipients.
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The court is well aware that Alabama may exercise discretion
in ghaping a plan that meets the reguirements of the Social
Security Act and the regqulations that implement it. Such
discretion includes considering the cost to the State of the
state Medicaid plan. However, once a state chooses to
participate in Medicald it must do so in a way that complies with
federal reguirements. The court in Daniels recognized these
realities by stating that
[tlhe administrative reguirement to provide
transportation assurancel...]is not elective
but i=s a mandatory duty of the State., The
State has extremely wide latitude in
develeping the methods for meeting this
reguirement; however, the means chosen must
assure adeguate transportation to and from
medical providers. In meeting the
transportation assurance requirement, the
State alsc has a duty to hold costs to a
minimum.

Daniels, 1985 WL 568553 at *3 (emphasis added).

Alakama has not exercised its discretion in a way that
ensures that recipients will get necessary transportation to
providers. The court notes that Alabama is well within its
rights to the extent that it has attempted to fashion a plan that
is cost-effective; however, a cost-effective plan must still meet
the reguirements of the Social Security Act and the regulations
promilgated thereunder. Obviously, the most cost effective plan
would not reguire a penny of state money to be spent on
transportatien, but the Defendants cannot argue that such a plan
could comply with the mandates of federal law., A state choosing

to participate in Medicaid must ensure that it complies with
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federal requirements. Neither a state’s exercize ef discretion
nor its attempts to keep costs down may override this mandate,
This is not to say that the State cannot incorporate veolunteers
into its plan, but it cannot rely exclusively on such voluntesars
unless to do so ensures necessary transportation.

The evidence before this court compsls a finding that the
Alakama plan is inadegquate te fulfill Alabama’s cbligation under
the Social Security Act and regulations promulgated thereunder.
Alabama attempts to fulfill its obligation to ensure necessary
transportation for recipients to and frem providers by providing
ambulance transportation in very strietly limited circumstances
and assistance in arranging transportation which can be cbtained
without charge through volunteer groups or other sources.
Alabama makes absolutely no provision for those oeccasions when
transportation cannot be arranged in this fashion.

Agents of the Alabama Medicaid Agency and others familiar
with the workings of the program acknowledge that the program is
often inadequate to ensure transportation to recipients. The
evidence before this court reveals that Department of Human
Resources coffices throughout Alabama have been unable or
unwilling to provide transportation for many Medicaid recipients
who have reguested it. Alabama‘s inability to explain to this
court the precise reasons why the transportation reguesis were
denied by the Departments of Human Resources compels this court

to conclude that Alakbama has delegated its duty te ensure
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transportation to these agencies witheout overseeing how they
carry out that mandate.

The Alabama state plan for transportation for Medicaid
recipients fails to ensure that every eligible individual will
have transportation necessary for access to care provided under a
Medicaid reimbursement scheme. Defendants do not dispute that
the Alabama plan failed to provide necessary non-emergency
transportation to the named plaintiffs and other members of the
clas=. Instead, Defendants argue that the state has provided
assistance to many recipients on many occasions. The Defendants’
plan does not include the kind of record keeping that would
enable this court to verify the efficacy of the program with
greater accuracy, but greater accuracy is not needed. The court
notes that even if the Defendants are correct and "substantial
compliance" by a state satisfies the reguirements of the federal
statute and regulatiens at issue, Alabama has failed to
substantially comply with the reguirements of 42 U.B.C. §
1396a(a) (4) (A} and 42 C.F.R. §5 431.53 & 441.62 and has failed to
ensure FPlaintiffs the rights that those sections guarantee them.

Defendants’ argument that the Alabama plan is more similar
to the one that the court approved in Daniels than to the one

that the court disapproved in Smith v. Vowell is without merit.

The Dapiels plan is far more detailed and complete than the
Alabama plan. It provided for record-Keeping to ensure the
plan’s efficacy and set standards for eligibility. The crucial

component of this plan was that it provided for reimbursement of
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volunteers who transport recipients to providers. Alapama’s plan
doeas not include any of these features. Instead, like the plan
in Smith v, Vowell, it relies on emergency ambulance
transportation and efforts by sccial workers to assist in
coordinating unfunded transportaticn for the recipient that is
provided by veolunteers. This type of plan was inadeguate in
1874, and it is inadeguate today.

Even if this court were to find that the Alabama plan as
written contained adeguate assurances of necessary
transportation, the fact that the plan is not being implemented
in a way that meets the needs of Alabama Medicaild recipients such
as the Plaintiffs would reguire the court to find the plan
wiolates rights conferred on the Plaintiffs by the Social
Security Act and its implementing regulations. As the court
emphasized in Smith v. Vowell, "the important thing is that the
methods described in the state plan show a commitment to assurea
that every eligible individual will have transportation necessary
for access to any care provided under the plan." 37% F. Supp. at
151. This is not merely a rhetorical cbligaticn--the state must
alspc coperate a plan that ensures such transpertation. Id. at

153=-54. Accord, HWilder v, Virginia Hosp,. Ass'n, 496 U.S. at 513-
51%; HMergan v. Coben, 65 F. 2upp. at 1176. Alakamz has not

demonstrated such a commitment. By implementing a system that
provides only emergency anbulance transportaticn and limited

assistance from social workers to £ind unfunded wvolunteer
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transportatien, Alabama provides no more than Texas did prior to
the decision in Spmith v, Vowell.!

The court is not saying that unpaid wvolunteers cannot have a
place in a state plan. Alabanma, in determining how to best
utilize scarce Medicaid dellars, may well consider saonms
supervised and documented procedure for aftempting to secure free
transportation from wvolunteers before resorting to some form of
paid transportatien. The peint is that transpertation, whether
free or paid for, must be ensured.

The court notes that it is disturbed by the evidence before
it indicating that Alabama has long known that it was not in
compliance with federal reguirements for Medicaid transportation
of recipilents to providers and that Alabama has stalled in order
to avoid implementing a program in compliance. (Ptf. Ex. &, 8,

24} ‘“-

¥ To the extent that Defendants try to distinguish Smith v,
Vowell by pointing out that Black has been hired to serve full
time az the person charged with management and supervision of the
Medicaid transportation program in Alabama, the court netes that
Black’s role is not described anywhere in the Alabama plan, nor
iz there evidence before this court that he has made an
appreciable difference in the efficacy of the admittedly
inadeguate Alabama plan.

" In pugust 1983, the Department of Health and Human
Services noted that Alabama‘s compliance with 42 C.F.R. § &431.53
was a problem. (PtE. Ex. B).

In September 1993, Vicki Huff sent a note to David Toney,
then Commissioner of the Alabama Medicald Program, in which she
said

I do not see how we can refuse medically
necassary ambulance transportation to
freestanding dialysis facilities. Even if we
had an operaticonal [non-emergency
transportatien] program ambulance
transportation for scme recipients would ke
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Ferhaps even more troubling is the apparent disdain for
federal reguirements placed on states that agree to participate
in the Medicaid program that is evidenced by a 1988 memocrandum
from Henry C. Vaughn, then Deputy Commissioner of Administraticn,
to J. Michael Horsley, then Commissioner. The subject of this
memorandum is "Inguiry from the Feds -- Transportation.” (Ptf.

Ex. 20). 1In the body of the memocrandum Vaughn explains that

indicated.

HCFA called on Sept. 92, the date we were
to give them a response. I need to get back
with Rod Blum today. It‘s going to he
diffiecult to stall much longer.

Thanks in advance for your guidance.

(Ptf. Ex. 6) (emphasis added).

Az recently as April 26, 1994, Russ Black, the Program
Manager for the Alabama Medicald Transportation Program sesnt a
Memorandum to David Toney, then Commissicner of the Alabama
Medicaid Praogram, in which he stated

on March 22, 1934, the Hon-—emergency
Transportation (NET) Freoposal was forwarded
to your office. Since that date, Medicaid
has been besieged with daily inguiries about
current and future NET initiatiwves by
prospective providers. I have besn able to
satisfy many of the callers with a wverbal
statement. I explain to them that we met in
concert with a Non-Medicaid Task Force
and together we developed a proposal that was
presented to you for review. We have also
had sewveral inguiries from non-Medicaid NET
Task Force mempbers seeking the result of your
decision andfor a status update. For an
update, I ask that they call back ever 13-4
weeks., 0On occasion, come callers have stated
that they felt that we were stalling them and
demanded a more decisive answer. Calls of
this nature I have referred to your staff.

I am well aware your time is limited and
that Medicaid has numerous “"irens in the

fire". However, unless I hear differently
from you, I will continua with the usual
rhetoric.

(Ptf. Ex. 24).
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there had been repeated inguiries about the amount of money
Alahama spent on non-emergency transportaticon which he had
deflected by stating that Alabama does not break down
transportation between emergency and non-emergency, but instead
pays for medically necassary apbulance transportation. Id. The
memerandum concludes with the following comment

Ea]l?hcugh they wouldn't tell me who had

ingulired in this matter, I fear that another

uprising is in the making to make us pay for

neighboers, taxicabs, buses, and rickshaws

should they transpert one of ocur recipients.
Id. (emphasiz added). This memorandum hardly evidences a state
Medicaid agency that is making its best effort to substantially
or fully comply with the reguirements of participation in the
federal Medicaid program. The court recognizes, of course, that
the memorandum was written several years ago. Hopefully, 1t does
not exXpressa current attitudes.

§. Defendants’ Other Arguments
a. Exhaustion of Remedies
Defendants argue that the Plaintiffs should not be alloved

to bring this suit because they have not contacted the Alabama
Medicaid Agency directly or initiated a “fair hearing."
Defendants note that there is no evidence in the record that
Plaintiffs ever attempted to availl themselves of Medicaid’s
administrative processes for addressing recipient grievances or
to contact the appropriate Medicaid offices regarding their

transportation difficulties. (Def. Attach. 1). Although

Defendants acknowledge that Plaintifis are not reguired to
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exhaust administrative remedies prior to initimating a suit under
Section 1983, they attempt to recast an exhaustion argument by
stating that unless and until Plaintiffs attempt te utilize their
state administrative remedies it is imposzsible teo tell whether
the Alabama Medicaid transportation pregram is incapable of
meeting their needs."

The court notes that it is undisputed that one class member
reguested assistance from both the Department of Human Resources
and tha local Medicaid District Office. (Prince Aff.) He
received no help from either agancﬁ. Id. The court can se2 ho
reason to put the other Plaintiffs through a similar reguest for
assistance when it appears that it would bes to no avail. Alabama
has no Medicaid funds for non-emergency transportation and no
means to provide such transportation. All that it offers
recipients is assistance in trying to find a ride from somesones
else. The issus here 18 the adeguacy of the plan. Alabama‘s
plan is inadegqguate. A state cannot meet the reguirements of the
statute and regulations unless it meet2 the needs of tha
recipients. The undisputed evidence in this case is that the
Alabama is not meeting the needs.

b. Participation of the Secretary

¥ In ruling on the Motion to Dismiss, the court held that
Plaintiffs need not exhaust their state administrative remedies
prior to bringing suit under Section 1%83. Sees, e.g., Patsy v.
Board of Regents, 457 U.S. 4948, 5146 (1%82); Alacare, Inc.-North
v, Baogiang, 785 F.2d 963, 967-69 (lith Cir.), cert. denied, 479
U.5. 82% (19B6).
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Defendants argue that the Secretary’s actions in this matter
should scomehow cause this court to do likewise. The court notes
that the Secretary did approve Alabama‘’s Medicaid plan in its
entirety as recently as February 1, 1994. Approval by the
Secretary, however, does not prevent this court from determining
that the plan is in vielatien of the reguirements of the Social
Security Act and regulations promulgated thereunder. See, Haynes

Ambulance Serwice, Ing. %, Alabama, 36 F.3d 1074, 1077 (11th cCir.
19841 Alakama Hosp. A=zs'n w. Beaslewv, 702 F.24 955, 8681 (11th

Cir. 1983); Smith v. Vowell, 37% F. Supp. at 160-6l. As the

court in Smith v. Vowell explained,

[t1he Federal government is sometimes
gslow(...]to fellow through with the
enforcement of its own regulations in this
area and it would be a grave mistake for a
Court to close ite eyes to the mistake of
equating bureaucratic inaction with actual
approval. :

Smith ¥, Vowell, 379 F. Supp. at 161 (emphasis added}.

The Defendant next notes that the Secretary has declined
this court’s invitation to participate in this suit as an Amicus
Curiae. The court regrets the Secretary’s decision to not
participate in these proceedings. The court would have welcomad
the benefit of the expertise of the federal agency that is
primarily ceoncerned with problems regarding the compliance with
federal Medicaid reguirements. The court recognizes that the
Supreme Court has sald that

[w]lhenever possible the district courts
should chtain the views of [HHS) in those
cases where it has not set forth its views,

either in a regulation or published opinion,
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or in cases where there is real doubt as to

how the Department’s standards apply to the

particular state regulation or program.
Bosade v, Wyman, 397 U.S5. 397, 406-407 (1970) (foothote omitted).
However, in Rosado the Supreme Court went on to appreove the
declsicon of the district court judge to proceed without the
Department after encouraging the Department’s participation. Id.
at 407. This court has encouraged the Secretary to participate,
and the Secretary has declined at this point. Thus, the court
must proceed without the Secretary’s participaticn.

Proceeding without the Secretary’s participation i= net
unheard of in thisz sort of case. The court notes that many of
the casaes challenging state Medicaid transportation plans have
proceeded without mentioning the participation of the Secretary.
See, Daniels, 1995 WL 56553 (relying on the MAM manual rather
than an opinien of the Secretary); Binghar v. Obledo, 185 Cal.
Ripr. 142; Fant wv. Stumbo, 552 F. Supp. 617. In fact, Smith w.

Vowell appears to be the only such case in which the Secretary
actually participated.
V. COMCLUSION

Faderal law clearly reguires a state which wishes to receive
Medicaid funds to have a plan which, in actuality, ensures that
every eligible recipient renei*eg necessary transportation to and
from the docter and other medical providers. It is recognized
that a promise of medical cere would be hollow indeed if the
person who gualifies for the care because of poverty found it

impossible, for the same reason, to get te and from tha place

a5



where the care was to be given. Therefore, if a state elects to
receive fedaral funds from the Medicaid preogram teo provide
medical services to its poor citizens, it must also ensure that
those citizens have transportation that will enabkle them to
receive the services. This is not an opticnal benaefit, as are
some features of the program; it is mandatory.

It is just as clear from undisputed evidence kefore the
court that the current Alabama plan deoes not provide that
assurance. Viewing the evidence in the light mest faverable to
the Defendants, it is without guestion that Alakama’s plan fails
to provide any method of ensuring non-emergency transportation
when efforts at aobtaining it from non-paid volunteesrs fail.
Because of that, the regquirement of ensuring necessary
transportaticon to every recipient is not met.

A State has absolute discreticon in deciding whether te
provide free medical care te its poor. It does not have to
participate in the federal Medicaid program. But, if it chocses
to participate and to receive meney from this federal program, as
Alabama has done, it is required to abide by federal regulaticns.

Much latitude and discretion is given to a state in
determining how hest to implement its Medicaid program. Some
things are optional. Others, such as transportation, are
mandatory. Since transportation is mandatery, the latitude and
discretion is given in determining how to ensure necessary
trancportation to and from providers for every recipient, not

whather to do =so.
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Although some might argue that scarce Medicaid funds would
be better utilized if allocated to services rather than to
transportation, that is a policy argument best directed to
Congress. The court must apply federal law as it exists, and
that law regquires transportation. If the State of Alabana
intends to continue to ask for and accept Medicaid funds, it is
time for it to take the necessary steps to come into compliance
with the law,

For the reasons stated akove, the court finds that the
current Alabama Medicaid plan fails to meet federal reguirements
for providing necessary non-emergency transportation to Medicaid
racipients, and that because of that the Plaintiffs and the class
they represent are being deprived of rights secured by federal
law. Therefeore, they are entitled to a remedy pursuant to 42
U.5.C. § 1983 and to summary Judgment as to liability in this
case, and it i1z =0 OEDERED.

It 1s further QORDERED, since the State of Alabama has
elected to be a participant in the federal Medicaid program, that
the Defendants submit to the ccourt within thirty days from the
date of this Memorandum Opinion and Order a plan which will
ensure that every Medicaid recipient in Alabama will have
necessary transportatien to and from health care providers. Upon
submission of the plan, the court will set a time for response by
the Plaintiffs and will enter such other orders as may ke

appropriate for consideration of the remedy aspect of this case.
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