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In 1995, petitioner Hope, then an Alabama prison inmate, was twice
hardeuffed to a hitehing post for disruptive conduct. During a 2-hour
peried in Mav, he was offered drinking water and a bathroom break
every 15 minutes, and his responess were recorded on an activity log,
He was handeuffed above shoulder height, and when he tried moving
his arms to improve circulation, the handeuffs cub into his wrists,
eawsing pain and discomfort. After an altercation with a guard at his
chain gang’s worksita in June, Hope was subdued, handeuffed, placed
inn leg irops, and traneported back to the prizson, whers he was or-
derid o take off his shire, thus exposing himsell to the sun, and
spent seven hours on the hitching post.  While there, he was grven
one or two water breaks but no bathreom breaks, and a guard
taunted him about his thirst. Hope filed o 42 U 8 C. §1983 aut
against three guards. Without deciding whether placing Hope on the
hitching post as punishment violated the Eighth Amendment, the
Magistrate Judge found that the guards were entitled to qualified
immunity. The District Court entered summary judgment for re-
spondents, and the Eleventh Cireuit affirmed. Tha latter court an-
swered the monstitutional question, Onding that the hitching post's
use for punitive purposes violated the Exghth Amendment, In Gnding
the guards nevertheless entitled to qualified immunity, it corcluded
that Hope could not show, as required by Cirewit precedent, that the
federnl bow by which the guards’ conduct should be evaluated was os-
tablished by cazes that were “materially ginnilar” to the facts in hiz
0w Cise.

Held: Tre defense of qualified immunity was precluded at the summary
dgment phaze, Fp. 4-17.

vat Hope's allegations, if true, establish an Eighth Amendment
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vinlation. Among the " ‘unneceasary and wanton’ inflictions of pam
[constituting cruel and unusual punishment forbidden by the
Amendment] are those that are "totally without penological juatifica

tion:™" Rhodes v, Chapman, 452 1L 5. 337, 346, Thia determination is
made in the context of prison conditions by ascertaining whether an of-
ficial acted with “debiberste indifforence” to the mmates’ health or
zafety, Hudon v, MeMillion, 30310, 50 1, 8, a state of mind thet can be
inferred from the fact that the risk of harm is obvious, Farmer v, Bren-
nin, 511 13,5, 825, The BEighth Amendrment vialation here 15 obvious on
the facts alleged. Any safety concerns had long since sbated by the time
Hope was handeufted to the hitching post, bécauss he had already been
subduad, handcuffed, placed in leg irons, and transported back to
prison. He was separated from his work squad and not given the oppor-
tumity oy return,  Despite the clear lock of emerganey, respondents
knewingly subjected him to a substantial rsk of phyeical hare, wnnes.
ESEAEY paln, unnecessary exposureé W the sun, prolonged thirst and
taunting, and a deprivation of bathroom breske that created o risk of
particwlar dizcomfet and humaliation. Pp. 47,

(b} Kespondents may nevertheless be shielded from Lability for
their constitutionally impecmissible conduet 1 their actions did not
violabe "clearly established stabwtory or constibutional vights of which
8 reasonahle person would have known " Horlow v. Fitzgerald, 457
U & 804, 518, Inite sssesament, the Eleventh Circuit erred in re-
quring that the fucts of previous cases and Hope's casze be “mater:-
ally similar” Qualified immunity oparates to ensure that before they
are subgected to suit, officers are on notwee thal theiwr conduct 15 un-
Inwiul, Officers sued in 6 §1983 civil getisn have the same fair notice
right os do defendants chorped under 18 U. 5. ©. §242, which makes
it & erime for a state official to act enlifully and under color of state to
deprive a person of constitutional righta. This Court's opinion in
United Sigtes v. Lanier, 520 U. 5. 269, a 5242 case. makes clear that
officizla can be on notice that their eonduct violates established law
even in novel factual situations. Indeed, the Court expressly rejected
a requirement that previous cases be "lundamentally aimilar” Ac-
cordingly, the salitent guestion that the Eleventh Circnit shoald have
aghed is whether the state of the law in 1995 gave respondents fair
warning that Hope's alleged trentment was unconstitutional. Pp. 7-
10

(€) A reasonable officer would have known that wsing a hitching
post as Hope alleged was unlawful.. The obvious eruslty inherent in
the practice should have provided reaporidents with some notice that
thoir conduct was unconstitutional.  In addition, binding Circuit
precedent should Bave given them notice. Goles v, Collier, 501 F. 23
1291, found several forms of corporal punishment topermissible, in-
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cluding handeuffing inmates to fences or cells for long periods, and
Crt v. White, 513 F. 2d 318, 324, warned that “physical abuse di-
rected at [a] prizsoner after he terminate[s] his resistancs to authority
wiuld constitute an actioneble eighth amendment violation.” Rele.
vant to the question whether Ort provided fair notice is a subsegquent
Alabama Department of Corrections {(ADOC) regulation specifving
procedurea for using a hitching post, which included allowing an in-
mate fo rejoin his equed when he telis an officer that he 15 ready to
work. If regularly obeerved, that provision would have made Hope's
case less like the kind of punishment Orf described as impermisaible.
But conduct showing that the provision was a sham, or that reapon-
dents could ignore it with impunity, provides equally strong support
for the eonclusion that they were fully aware of their wrongfsl con-
duct. The conclusion here iz aleo buttreazed by the fact that the Jus.
tice. Depariment specifically advised the ADOC of the constitutional
infirmity of its practices before the incidents in this case ook place
Pp. 1015,

240 F. 5d 975, revarsed.

STEVENE, o, delivered the opinion of the Court, in which OFCONNOR,
KENNEDY, SOUTER, GINSRURG, and BREYER, JJ., joined. THOMAS, J,
filed o dissenting epinion, in which REHNGUIST, C.Jd., and Scanrs, J.,
joined.
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LARRY HOPE, FETITIONER v. MARK PELZER ET AL,

0N WERIT OF CERTIOBARI TO THE UNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

[Tune 27, 2002]

JUSTICE STEVENS delivered the opinion of the Court.

The Court of Appeals for the Eleventh Circuit concluded
that petitioner Larry Hope, a former prison inmate at the
Limestone Prison in Alabama, was subjected to cruel and
unusual pumshment when prison guards twice handeutfed
him to a hitching post to sanction him for disruptive con-
duct. Because that conclusion was not supported by ear-
lher cases with “maternally similar” facts, the court held
that the respondents were entitled to qualified immunity,
and therefore affirmed summary judgment in their favor.
We granted certiorari to determine whether the Court of
Appeals’ qualified immunity holding comportz with our
decision in Urited States v, Lanier, 520 U. S. 259 (1997).

I

In 1995, Alabama was the only State that followed the
practice 'of chaining inmates to one another m work
squads. It was also the only State that handeuffed prison-
ers to “hitching posts” if they either refused to work or
otherwise disrupted work squads® Hope was handeuffed

e iks review of the summary judgment, the Court of Appeals viewed
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to a hitching post on two occasions, On May 11, 1995,
while Hope was working in a chain gang near an inter-
state highway, he got into an argument with another
inmate. DBoth men were taken back to the Limestone
prison and handeuffed to a hitching post. Hope was re-
leased two hours later, after the guard captain determined
that the altercation had been caused by the other inmate.
During his two hours on the post, Hope was offered
drinking water and a bathroom break evervy 15 minutes,
and his responses to these offers were recorded on an
activity log. Because he was only slightly taller than the
hitching post, his arms were above shoulder height and
grew tired from being handeuffed so high, Whenever he
tried moving hiz arms to improve his circulation, the
handcuffs cut into his wrists, causing pain and diseomfort.

On June 7, 1995, Hope was punished more severely. He

the facts in the light most {avorable to Hope, the nonmoving party, 240
F, ad 975, 977 (CALL 2001) fcase below). We do the same. Sgucier v,
Heetz, 533 U8, 184, 201420010, The Court of Appeals also referenced
facts established in Austin v. Hopper, 15 F. Supp. 2d 1210 (MD Als.
1998). 240 F. 3d, at 978, n. 6, This was appropriate becouse Ansfin iz a
elass-action suit brought by Alabama prisoners, including Hope, and
the District Court opinion in that case discusses Hope's allegations at
some length. 15 F. Supp. 2d, at 1247-1248. In their summary judg-
ment papers, both Hopa and the respondents referenced the findings in
Austin, and thus those findings are part of the record in this case. See,
c.8., Plaintiffs Preliminary Hesponse to Defendants' Special Report,
Record 30; Defendants’ Response to Court Order, App. 61, Accerdingly,
for purposes of our review of the denial of summary judgment, the
Austin fndings may also be assumed true, and we reference them when
appropriate.

Az Ausiin explained, the hatching post 18 a3 horizoneal bar “made of
sturdy, nonflexible material.” placed between 45 and 37 inches from the
ground. Inmates are handeuffed to the hitching post in 8 standing
pogition and remain standing the entire time they are placed on the
poet. Most inmates are shacklad te the hitching post with thair two
hande relatively close together and at face [evel. 15 F. Supp. 24, at
1241-1242,
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tock a nap during the morning bus ride to the chain gang's
worksite, and when it arrived he was less than prompt in
responding to an order to get off the bus. An exchange of
vulgar remarks led to a wrestling match with a guard,
Four other guards intervened, subdued Hope, handeuffod
him, placed him in leg irons and transported him back to
the prison where he was put on the hitching post. The
guards made him take off his shirt, and he remained
shirtless all day while the sun burned his zskin.? He re-
mained attached to the post for approximately seven
hours, During this 7-hour period, he was given water anly
once or twice-and was given no bathroom breaks?® At one
point, a guard taunted Hope about his thirst. According to
Hope's affidavit: “[The guard] first gave water to zome
dogs, then brought the water cooler closer to me, removed
its lid, and kicked the cooler over, spilling the water onto
the ground.,” App. 11,

Hope filed suit under Rev. Stat. §1979, 42 U.8.C.
§1983, in the United States District Court for the North-
ern District of Alabama against three puards involved in
the May incident, one of whom also handeuffed him to the
hitching post in June. The case was referred to a Magis-
trate Judge who treated the responsive affidavits filed hy
the defendants as a motion for summary judgment. With.

="The most repeated complaint of the hitching post, however, was the
strain it produced on inmates’ musetes by forcing them to remain in a
standing position with their arms rased in s stationary pogitien for o
long period of time. In addition tn their crposure to sunburn, dehydra-
tion, and muscle aches, the inmates are also placed in substantial pain
when the sun heats the handeuffs that shackle them to the hitching
post, or heata the hitching post itself. Sevdral of the inmates described
the way in which the handenifs burned and chafed their skin during
their placerént an the post” [d., at 1248

The Court of Appeals noted that respondents had not produced any
activity log for this ineident, despite the policy that reguired that such
alog be maintsined, 240 F. 3d, at 977, n, L
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out deciding whether “the very act of placing him on a
restraining bar for a period of hours as a form of punish-
ment” had violated the Eighth Amendment, the Magis-
trate concluded that the guards were entitled to qualified
immunity,! Supplemental App. to Pet. for Cert. 21.
The District Court agreed, and entered judgment for
respondents,

The United States Court of Appeals for the Eleventh
Circuit affirmed. 240 F. 3d 975 (2001) Before reaching
the gualified immunity issue, however, it answered the
constitutional question that the District Court had by-
passed. The court found that the use of the hitching post
for punitive purposes violated the Eighth Amendment,
Nevertheless, applying Circuit precedent concerning qual-
ified immunity, the court stated that “‘the federal law by
which the government official’s eonduct should be evalu-
ated must be preexisting, obvious and mandatory,™ and
established, not by “‘abstractions,”™ but by cases that are
“‘materially similar'™ to the facts in the case in front of
us." Id., at 981, The court then concluded that the facts in
the two precedents on which Hope primarily relied—Ort v.
White, 513 F. 2d 318 (CA1l1 1987), and Gates v. Collier,
201 F. 2d 1291 (CAH 1974)—"[t]hough analogous" were
not “‘materially similar’ to Hope's situation.”” 240 F, 3d,
at 981. We granted certiorari to review the Eleventh Cir-
cuit’s qualified immunity holding. 534 U. 8. 1073 (2002).

11

The threshaold inguiry a court must undertake in a
gualified immunity analysis is whether plaintiff's allega-
tions, if true, establish a constitutional viclation. Sgucier
v. Katz, 533 U, 8. 194, 201 (2001). The Court of Appeals
held that "the policy and practice of euffing an inmate to a

1supplemental App, to Pet. for Ceit. 21-27,
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hitching post or similar stationary object for a period of
time that surpasses that necessary to quell a threat or
restore order 15 a violation of the Eighth Amendment.”
240 F. 3d, at 980-981. The court rejected respondents’
submission that Hope could have ended his shackling by
offering to return to work, finding instead that the pur-
pose of the practice was punitive,® and that the cireum-
stances of his confinement created a substantial risk of
harm of which the officers were aware. Moreover, the
court relied on Cirenit precedent condemning similar
practices® and the results of a United States Department
of Justice (DO} report that found Alabama's svstematic
use of the hitching post to be improper corporal pun-

iIn reaching this conelusion. the Court of Appeals stated: “While the
DOC claims that Hepe would have been released from the hitcking post
had he asked to return to work, the evidence suggests that is not the
casi. First, Hope never refused to work. During the May incident, he
was the vichim in an altercation on the work sibe, but he never refused
to do his job. During the June incident, Hope waz involved in an
altercation with priaon guards. There is nothing in the record, how-
ever, claiming that he refused to work or encouraged other inmates Lo
refuse to work. Therefore, it is not clear that the solution to his hitch-
g post problem was to ask to return to work.  Second, Hope was
placed in g ear and driven back to Limestone to be cuffed to the hitch-
ing post on both cecazions. Given the facts, it i3 improbable that had
Hope said, 1 want to go back to work," o prison puard would have left
his post at Limestone to drive Hope back to the work site. It is more
likely that the guards left Hope on the post until his work detsil re-
turned to teach the other inmates a lesson.” 240 F, 54, at 980,

#*Sirce abolishing the pillery over a century age, our system of jus-
tice has consistently moved away from forma of punizshment similar to
hitching pests in prisons. In Guotes v. Collier, 501 F. 2d 1291 (5th Cir.
1874}, in régard to ‘handeuffing mmates 1o the fence and to cells for
long pertods of time' and other such punishments, we statad that Tw]e
have no difficulty in reaching the conclusion that these forms of corpo-
ral pumshment run afoul of the Eighth Amendment, affend contempo-
rary concepts of decency, human dignity, and precepts of civilization
which we profess o possess,” Gates, 601 F. 24 ot 13087 Jd.. at 879
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ishment.” We agree with the Court of Appeals that
the attachment of Hope to the hitching post under the
circumstances alleged in this case viclated the Eighth
Amendment.

“[T]he unnecessary and wanton infliction of pain ...
constitutes cruel and unuvsual punishment forbidden by
the Eighth Amendment.”™ Whitley v. Albers, 475 U, 5.
312, 319 (1986) (some internal quotation marks omitted),
We have said that “[ajmong ‘unneceszary and wanton'
inflictions of pain are those that are ‘totally without pe-
nological justification.” Rhodes v. Chapman, 452 U. 8.
337, 346 (1981). In making this determination in the
context of prizon conditions, we must ascertain whether
the officials involved acted with “deliberate indifference”
to the inmates’ health or safety. Hudson v, MeMillian,
503 U. 5. 1, 8 (1992). We may infer the existence of this
subjective state of mind from the fact that the risk of harm
13 obvious. Farmer v, Brennan, 511 U, 8. 825, 842 (1994),

As the facts are alleged by Hope, the Eighth Amend-
ment violation iz obvious. Any safety concerns had long
since abated by the time petitioner was handcuffed to the
hitching post because Hope had already been subdued,
handcuffed, placed in leg irons, and transported back to
the prison. He was separated from his work squad and
not given the opportunity to return to work. Despite the
clear lack of an emergency situation, the respondents
knowingly subjected him to a substantial risk of physical
harm, to unnecessary pain caused by the handeuffs and
the restricted position of confinement for a 7-hour period,
to unnecessary exposure to the heat of the sun, to pro-
longed thirst and taunting, and to a deprivation of bath.

VThe DO report apparently was oot before the Diztrict Court in thiz
case, but the Court of Appeals ek judicial notice of the report and
referenced it throuphout the decision below, fd, at 979 0, 8
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room breaks that created a risk of particular discomfort
and humliation® The use of the hitching post under
these circumstances violated the “hasic concept underlying
the Fighth Amendment[, which] is nothing less than the
dignity of man.” Trop v. Dulles, 356 1. 5. 86, 100 {1958).
This punitive treatment amounts to gratuitous infliction of
“wanton and unnecessary” pain that our precedent clearly
prohibits.

111

Despite their participation in this constitutionally im-
permissible conduct, the respondents may nevertheless be
shielded from liability for civil damages if their actions did
not violate “clearly established statutory or constitutional
rights of which a reasonable person would have known”
Harlow v. Fitzgerald, 457 U. S5, 800, 818 {1982). In as-
sessing whether the Eighth Amendment violation here
met the Harlow test, the Court of Appeals required that
the facts of previous cazez be “‘materially similar’ to
Hope's situation,” 240 F. 3d, at 981, This rigid gloss on
the qualified immunity standard, though supported by
Circuit precedent,? is not consistent with our cases.

"The awarsness of the nsk of harm sttributable to any individual
respondent may be evaluated in part by considering the pottérn of
treatment that inmates penerally received when sttached to the hitch-
ing post. In Austin v. Hopper, the District Court cited examples of
humiliating incidents resulting from the denial of bathreom hreaks.
One inmate “was not permitted to use the restroom or to change his
clothing for four and one-hall hours after he had defecated on himeelf”
15 . Supp. 2d, at 1248, "Moreover, certwn correctiens officers not only
wpnared or denied inmates’ requests for water or secess to toilet facidi-
ties, but taunted them while they wire clearly euffering from dehydra-
tioee, .7 0, at 1847,

*Bee, ep., Sussg v. Fulton County, T4 F, 3d 266-270 {CA11 1996):
Lossier v. Alabaoma AEM Univ. Bd, of Tregiees, 38 F, 3d 1146, 1150
CCALT 1884 Hil v, Dekalh Regional Youth Delention Center, 40 F. 3d
T176, 1185 {CA11 1894)
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As we have explained, qualified immunity operates “to
ensure that before they are subjected to suit, officers are
on netice their conduct is unlawtul” Saucier v. Katz, 533
. 5., at 206, For a constitutional right to be clearly es-
tablished, its contours “must be sufficiently clear that a
reasonable official would understand that what he is daing
vinlates that right. This is pot to say that an official ac-
tion is protected by qualified immunity unless the very
action in question has previcusly been held unlawful, see
Mitchell [v. Forsyth, 472 T1. 8. 511,] 535, n. 12; but it 15 to
say that in the light of pre-existing law the unlawfulness
must be apparent.” Anderson v. Creighton, 483 U. 5. 635,
640 (1987).

Officers sued 1n a civil action for damages under 42
I1.5. 7. §1983 have the same right fo fair naotice as do
defendants charged with the criminal offense defined in 18
.8 C. §242. Section 242 makes it a crime for a state
official to act “willfully” and under color of law to deprive a
person of rights protected by the Constitution. In United
Stales v. Lander, 520 11. 8. 259 (1997), we held that the
defendant was entitled to “fair warning” that his conduct
deprived his victim of a constitutional night, and that the
atandard for determining the adequacy of that warning
was the same as the standard for determining whether a
consttunonal vight was “clearly established” n cival hiti-
gation under §1983.10

1#4[Tthe object of the ‘clearly established’ immunity standard is not
diffarent from that of ‘fair warning' as it relates to law ‘made specific’
for the purpoes of validly applving §242. The fact that one has a civil
and the other a criminal law role 15 of no significance: bath zerve the
same chjective, and in effect the qualified immunity test i3 sirply the
adaptation of the Tair warping standard to give officials (and, ulti-
mately, governments) the eame protection from civil liability and e
consequences that indibviduals have traditionally possessed in the face
of vague ctiming] statutes. To pequite something clearer fhan Clearly
established’ would, then, call for sometbing bevond "fair warning. " 520
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In Lanier, the Court of Appeals had held that the in-
dictment did not charge an offense under §242 because the
constitutional right allegedly violated had not heen identi-
fied in any earlier case involving a factual situation
“fundamentally similar'” to the one in issue. Jd, at 263
(citing United States v. Lanier, 73 F. 3d 1380, 1393 (CAR
1986)). The Court of Appeals had assumed that the de-
fendant in a criminal ecase was entitled to a degree of
notice “‘substantially higher than the “clearly established”
standard used to judge qualified immunity’™ in civil cases
under §1983, 520 U. 8., at 263. We reversed, explaining
that the "fair warning” requirement is identical under
§242 and the qualified immunity standard. We pointed
out that we had "upheld convictions under §241 or §242
despite notable factual distinctions bhetween the prece-
dents relied on and the cases then before the Court, so
long as the prior decizsions gave reasonable warning that
the conduct then at izsue violated constitutional rights”
Id., at 269, We explained:

“This is not to say, of course, that the single warning
standard points to a single level of specificity suffi
cient In every instance, In some circumstances, as
when an earlier case expressly leaves open whether a
general rule applies to the particular type of conduct
at izsue, a very high degree of prior factual particu-
larity may be necessary. But general statements of
the law are not inherently incapable of giving fair and
clear warning, and in other instances 2 general consti-
tutional rule already identified in the decisional law
may apply with obvious clarity to the specific conduct
in question, even though ‘the very action in question
has [not] previously been held unlawful® Anderson,
supra, at 6407 fd., at 270-271 {citation omitted).

L. 5., st 270071,
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Our opinion in Larier thus makes clear that officialz can
still be on notice that their conduct violates establizhed
law even in novel factual circumstances. Indeed, in
Lanier, we expressly rejected a requirement that previeus
cases be “fundamentally similar” Although earlier cases
involving “fundamentally similar” facts can provide espe-
elally strong suppert for a conclusion that the law is
clearly established, they are not necessary to such a find-
ing. The same i3 true of cases with “materially similar”
facts. Accordingly, pursuant to Lanier, the salient gues-
tion that the Court of Appeals ought to have asked is
whether the state of the law in 1995 gave respondents fair
warning that their alleged treatment of Hope was uncon-
stitutional. It 15 to this question that we now turn.

IV

The use of the hitching post as alleged by Hope "unne-
cessar{ily] and wanton[ly] inflicted pain,” Whitley, 475
U5, at 319 (internal quotation marks omitted), and thus
was a clear violation of the Eighth Amendment. See Part
I1, supra. Arguably, the violation was so obvious that our
own Highth Amendment cases gave the respondents fair
warning that their conduct wviolated the Constitution.
Regardless, in light of binding Eleventh Circuit precedent,
an Alabama Department of Corrections {ADOC) regula-
tion, and a DOW report informing the ADOC of the consti-
tutional infirmity in its use of the hitching post, we readily
conclude that the respondents’ conduct viclated “clearly
established statutory or constitutional rights of which a
reasonable person would have known.” Harlow, 457 1, 8.,
at 818,

Cases decided by the Court of Appeals for the Fifth
Circuit before 1981 are binding precedent in the Eleventh
Circuit today. See Bonner v. Pritchard, 661 F. 24 1208
(CA11 1981), In one of those cases, decided in 1874, the
Court of Appeals reviewed a District Court decision find-
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ing a number of constitutional vielations in the admini-
stration of Mississippi's prisons. Gales v, Collier, 501
F.2d 1291, That opinion sguarely held that several of
those “forms of corporal punishment run afoul of the
Eighth Amendment [and] offend contemporary concepts of
decency, human dignity, and precepts of civilization which
we profess to possess.” Id., at 1306, Among those forms of
punishment were “handeuffing inmates to the fence and to
cells for long periods of time, ... and forcing inmates to
stand, sit or lie on crates, stumps, or otherwise maintain
awkward positions for prolonged periods.” [bid. The fact
that Gates found several forms of punishment impermissi-
ble does not, as respondents suggest, lessen the force of its
holding with respect to handeuffing inmates to cells or
fences for long periods of time. Nor, for the purpose of
providing fair notice to reasonable officers administering
pumishment for past misconduct, iz there any reason to
draw a constitutional distinction between a practice of
handcuffing an inmate to a fence for prolonged periods
and handcuffing him to a hitching post for seven hours.
The Court of Appeals’ conclusion to the contrary exposes
the danger of a rigid, overreliance on factual similarity.
As the Government submits in its brief amicus curice: "No
reasonable officer could have concluded that the constitu-
tional holding of Gafes turned on the fact that inmates
were handcuffed to fences or the bars of cells, rather than
a specially designed metal bar designated for shackling, If
anything, the use of a designated hitching post highlights
the constitutional problem.” Brief for United States as
Amicus Curice 22. In light of (Fates, the unlawfulness of
the alleged conduet should have been apparent to the
respondents,

The reasoning, though not the holding, in a case decided
by the Eleventh Circuit in 18987 sent the same meszage to
reasonable officers in that Circuit, Inm Ort v. White, 813
Iv. 2d 318, the Court of Appeals held that an officer’s tem-
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porary denials of drinking wafter to an inmate who repeat-
edly refused to do his share of the work assigned to a farm
zquad “should not be viewed as punishment in the strict
sense, but instead as necessarv coercive measures under-
taken to obtain compliance with a reasonable prison rule,
t.e, the requirement that all inmates perform their as-
sigmed farm sguad duties.” [Id., at 325. “The officer's clear
motive was to encourage Ort to comply with the rules and
to do the work required of him, after which he would
receive the water like evervone else” Thid. The court
cautioned. however, that a constitutional violation might
have been present “if later, once back at the prison, offi-
cials had decided to deny [Ort] water as punishment for
his refusal to work" Id., at 326, So too would a violation
have pecurred if the method of coercion reached a point of
severity such that the recalcitrant prisoner's health was at
risk. fbid. Although the facts of the case are not identical,
Ort’s premise is that “physical abuse directed at [a] pris-
oner after he terminate[s] his resistance to authority
would constitute an actionable cighth amendment viola-
tion.” Id., at 324. This premize has clear applicability in
this caze. Hope was not restrained at the worksite until
he was willing to return to work. Rather, he was removed
back to the prison and placed under conditions that
threatened his health., Ort therefore gave fair warning to
the respondents that their conduet crossed the line of what
15 constitutionally permissible,

Relevant to the gquestion whether Ort provided fair
warning to respondents that their conduct vielated the
Constitution is a regulation promulgated by ADDC in
1993.1" The regulation authorizes the use of the hitching

The regulation was not provided to the Digtrict Court, but it was
added to the record at the reguest of the Court of Appeals. See App.
100104,
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post when an inmate refuses to waork or 1s otherwise dis-
ruptive to a work squad. It provides that an activity log
should be completed for each such inmate, detailing his
responses to offers of water and bathroom breaks every 15
minutes. Such a log was completed and maintained for
petitioner’s shackling in May, but the record contains no
such log for the T-hour shackling in June and the record
indicates that the periodic offers contemplated by the
regulation were not made. App. 43-48 The regulation
also states that an inmate “will be allowed to join his
assigned squad” whenever he tells an officer “that he is
ready to go to work.” Jd., at 103, The findings in Austin v.
Hopper, 15 F. Supp. 2d 1210, 1244-1246 (MD Ala, 1998),
as well as the record in this case, indicate that this impor-
tant provision of the regulation was frequently ignored by
corrections officers. If regularly observed, a requirement
that would effectively give the inmate the kevs to the
handeuffs that attached him to the hitching post would
have made this case more analogous to the practice upheld
i (i, rather than the kind of purishment Orf deseribed
as impermissible. A course of conduct that tends to prove
that the reguirement was merely a sham, or that respon-
dents could ignore it with impunity, provides egually
strong support for the conclusion that they were fully
aware of the wrongful character of their conduct.

The respondents violated clearly established law, Cur
conclusion that "a reazonable person would have known,”
Harlow, 457 U. 5., at 818, of the viclation is buttressed by
the fact that the DOWJ specifically advised the ADOC of the
unconstitutionality of its practices before the incidents in
thiz case took place. The DOJ had conducted a study in
1994 of Alabama’s use of the hitching post. 240 F, 3d, at
978, Among other findings, the DOJ report noted that
ADOCs officers consistently falled to comply with the
policy of immediately releasing any inmate from the
hitching post who agrees to return to work. The DOJ
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concluded that the systematic use of the restraining bar in
Alabama constituted improper corporal punishment. Ihid.
Accordingly, the DOJ advised the ADOQC to cease use of
the hitching post in order to meet constitutional stan-
dards. The ADOQC replied that it thought the post could
permissibly be used "'to preserve prison security and
discipline.'” Ihid. In response, the DOJ informed the
ADOC that, “‘[a]lthough an emergency situation may
warrant drastic action by corrections staff, our experts
found that the “rail” is being used systematically as an
improper punishment for relatively trivial offenses.
Therefore, we have concluded that the use of the “rail” is
without penological justification.’” Ibid. Although there is
nothing in the record indicating that the DOWJ's views were
communicated to respondents;, this exchange lends sup-
port to the view that reasonable officialz in the ADOC
should have realized that the use of the hitching post
under the circumstances alleged by Hope violated the
Eighth Amendment prohibition against cruel and unusual
punishment.

The obvious cruelty inherent in this practice should
have provided respondents with some notice that their
alleged conduct violated Hope's constitutional protection
against cruel and unusual punishment. Hope was treated
in a way antithetical to human dignity—he was hitched to
a post for an extended period of time 1n a position that was
painful, and under circumstances that were both degrad-
ing and dangerous, This wanton treatment was not done
of necessity, but as punishment for prior conduct. Even if
there might once have been a question regarding the
constitutionality of this practice, the Eleventh Cireuit
precedent of Gates and Ort, as well as the DOJ report
condemning the practice, put a reagonable officer on notice
that the use of the hitching post under the circumstances
alleged by Hope was unlawful. The “fair and clear warn-
ing," Lanier, 520 U, 5., at 271, that these cases provided
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was sufficient to preclude the defense of qualified immu-
nity at the summary judgment stage.

v

In response to JUSTICE THOMAS' thoughtful dissent, we
make the following three observations. The first is that in
granting certiorari to review the summary judgment
entered in faver of the officers, we did not take any ques.
tion about the sufficiency of pleadings and affidavits to
raise a genuine possibility that the three named officers
were respensible for the punitive acts of shackling alleged.
All gquestions raised by petitioner (the plaintiff against
whom summary judgment was entered) go to the applica-
tien of the standard that no immunity is available for
official acts when “it would be clear to a reasonable officer
that his conduct was unlawful in the situation he con-
fronted” Saucier v. Katz, 533 U. 8., at 202, The officers’
brief in oppesition to certiorar likewise addressed only the
legal standard of what is clearly established. The result-
ing focus in the case was the Eleventh Circuit's position
that a violation is not clearly established unless it iz the
subject of a prior case of liability on facts “materially
sumilar™ to those charged. 240 F. 34, at 981. We did not
take, and do not pass upon, the guestions whether or to
what extent the three named officers may be held respon.
sible for the acts charged, if proved. Nothing in our deci-
zion forecloses any defense other than qualified immunity
on the ground relied upon by the Court of Appeals.

Second, we may address the immunity question on the
assumption that the act of field discipline charged on each
cccasion was handeuffing Hope to a hitching post for an
extended period apparently to inflict gratuitous pain or
dizcomfort, with no justification in threatened harm or a
continuing refusal to work. [d., at 980 (on neither ccca-
stont did Hope “refusfe] to work or encourage] other in.
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mates to refuse to work"). The Court of Appeals clearly
held the act of cuffing petitioner to the hitching post itself
to suffice as an unconstitutional act: “We find that cuffing
an inmate to a hitching post for a period of time extending
past that required to address an immediate danger or
threat iz a violation of the Eighth Amendment.” Ihid.
Although the court continued that “[tlhis viclation is
exacerbated by the lack of proper clothing, water, or bath-
room breaks,” ibid., this embellishment was not the basis
of its decision, and our own deeision adequately rests
on the same assumption that sufficed for the Court of
Appeals.

Third, in applying the objective immunity test of what a
reasonable officer would understand, the significance of
federal judicial precedent is a function in part of the Judi-
ciary's structure. The unreported District Court opinions
cited by the officers are distinguishable on their own
terms.!'* But regardless, they would he ne match for the
Circuit precedents® in Gafes v, Collier, 501 F, 2d, at 1308,
which held that “handcuffing inmates to the fence and to
cells for long periods of time,” was unconstitutional, and
Ort v. White, 813 F. 2d, at 326, which suggested that it

“In three of the decisions, the inmates were given the choice between
working or being restrained. See Whitson v, Gillikin, No. CV-03-H-
1617-INE (KNI} Ala., Jan. 24, 1994), p. 4, App. 84; Dale v. Murphy, Nao,
CV-04-A-268-N (MDD Ala., Dee. 9, 1904), P2y Ashby v, Dees, Mo, TV
S$a-U-0605-NE (ND Ala, Dec 27, 1084), p. 6. In cthers, the inmates
were offered regular water and bathronm hreaks. See Lone v, Findley,
ko, CV 93-C-1741-8 (ND Ala, Aug. 4, 1994), p. % Willigmson v.
Anderson, No. CV-92-H-675-N (MD Ala., Aug. 18, 1993), p. 2 Hollie v
Folsom, No. CV-04-T-0052-N (MD Ala., Nov. 4, 1994), . 5. Finally, in
Vinson v. Thampson, No. CV-04-A-265-N (MD Ala,, Dec. %, 1584}, the
inmate was restrained for approximately 45 minutes, Id. at 2

“There are apparently ne decizions on similar Facte from other Cir
cuits, presumably because Alabama is the only State to authorize the
ute of the hitehing post ivits prison svetem:
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would be unconstitutional to inflict gratuitous pain on an
inmate (by refusing him water), when punishment was
unnecessary to enforce on-the-spot discipline. The vitality
of Gates and Ot could not seriously be gquestioned in light
of our own decisions holding that pracuitous infliction of
punishment is unconstitutional, even in the prison con-
text, see supra, at 6 (citing Whitley v. Albers, 475 U. 8., at
31%; Rhodes v. Chapman, 452 U. 8., at 346).
The judgment of the Court of Appeals is reversed.

It is s0 ordered.
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LARRY HOPE, FETITIONER v. MARE PELZER ET AL,

ONWRIT OF CERTIORARI TO THE UNITED 8TATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

[June 27, 200E]

JUSTICE THOMAS, with whom THE CHIEF JUSTICE and
JUSTICE SCALIA join, dissenting.

The Court today subjects three prison guards to suit
based on facts not alleged, law not clearly established, and
its own subjective views on appropriate methads of prison
discipline. Qualified immunity jurisprudence has been
turned on its head,

I

Petitioner Larry Hope did not file this action against the
State of Alabama. Nor did he sue all of the Alabama
prison guards responsible for looking after him in the two
instances that he was handeuffed to the restraining bar.!
He chose instead to maintain this lawsuit against only
three prison guards: Officer Gene McClaran, Sergeant
Mark Pelzer, and Lieutenant Jim Gates, See 240 F. 3d
975, 877, n. Z (CA11 2001).* It is therefore strange that in

' Despite the Court's conzistent use of the term “hitching post,” the
apparatus to which petitioner was handeufTed iz a “restraining bar”
See Ala. Dept. of Corrections Admin, Reg. No. 429, p. 1 (Oct. 26, 1993),
reprinted in App. 102,

PWhale petitioner also sued [ive other guards in connection with the
fight that eceurred before he was affixed to the restraining bar on June
11, 1895, he later withdrew hiz claims apainst them and asked thae
they be dismissed frum the case. Bee 240 F. 34, at 377, . Plaintififs
Special Report and Brief in' Response bo Defendants’ Motion for Sum-
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the course of deciding that none of the three respondents
1= entitled to gqualified immunity the Court does not even
bother to mention the nature of petitioner’s specific allega-
tions against McClaran, Pelzer, and Gates. The omission
is both glaring and telling. When one examines the al-
leged conduct of the prison guards who are parties to this
action, as opposed to the alleged conduct of other guards,
who are not parties to this action, petitioner’s case be-
comes far less compelling,

The Court's imprecise account of the facts requires that
the specific nature of petitioner's allegations against the
three respondents be recounted. Petitioner claims that:
(1) on May 11, 1995, Officer McClaran ordered that peti-
tioner be affixed to the restraining bar® (2) Sergeant
Pelzer, on that same date, affixed him to the restraining
bar;* and (3) Lieutenant Gates, on May 11 and June 7,
1895, affixed petitioner to the bar® That is the sum
and substance of petitioner’s allegations against the
respondents.b

rmary Judgment (MO Ala}), pp. 1-2, 56, Record, Do, Mo, 33,

15ee Second Affidavit of Larry Hope (MND Ala), at 2=-3, Becord, Do
Mo, 32,

Vil cat g,

*Id., at -4,

" There 15 some confusion as to who actually affixed petitinner to the
restratning bar on May 11, Whale petitioner “belisve[s]” that Sergeant
Pelzer did so, id., at 3, the "Institutional Incident Beport” produced by
respondents and weitten by Oificer MeClaran indicptes that Officers
Keith Gatea and Mark Dempsey placed petitionsr on the bar, see id.,
Exh. 2. Petitioner acknowledged that fact and attached the report to
hiz gecond affidavit. See &d, at 3. Conszequently, imtcrpreting peti-
tiorer's pleadings in the light most Bavarable to hom, T wall assume that
petitioner has alleged that Pelzer, Gates, and Dempsey cuffed ham to
the bar on May 11, Addstionally, Twill assume that the "Officer Keith
Gates” mentioned in Officer MeClaran's report 15 the same pergon as
the Lieutenant Jim Gates who 15 a respondent in this caze. Ik iz worth
notimg, howewver, that respondents wigorously dispubs petidioner’s
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With respect to McClaran and Pelzer, petitioner has
never alleged that they participated in the June 7 incident
that so appalls the Court.” And with respect to Licutenant
(ates, petitioner has never alleged that Gates either
participated in or was responsible for any of the June 7
events recounted by the Court other than attaching peti-
tioner to the bar. Petitioner has never contended that
Gates looked after or otherwise supervised him while he
was on the bar, See Second Affidavit of Larry Hope (ND
Ala.), Record, Doc. No. 32. Nor has petitioner ever claimed
that (Gates was responsible for keeping him on the bar for
seven hours, removing his shirt,® denving him water,
taunting him about his thirst, or giving water to dogs in
petitioner's plain view. BSee ibid. The relevance of these
facts, repeatedly referenced by the Court during the
course of its legal analysis, see, e g, ante, at 7, 14, there-
fore escapes me,

Then there are the events referenced in the Court's
opinion that eannat even arguably be gleaned fram the
record. For instance, while the Court elaims that on June

azgertion that Lieutenant Jim Gates and Officer Eeith Gates ame one
and the same, see Brief for BEeepondents 1. and petitioner Bas web to
produce any svidence bo support this somewhar tncredible elaim.,

T3k, e.g,; Pluntilf's Bpecial Beport and Brief in Response to Defen-
dant's Motion for Summary Judgment 1-2, Resord, Doe. No. 33 (“[T]he
oniy remaining claims are those against Defendants MeClaran, Pelzer,
and (Gatea in connection with the May 11, 1897 hitching poet incident,
and Defendant Gates in connection with the June 7 hitching post
incident”); Second Affidavic of Larey Hope, Record, Doc, Mo, 32,

#It id important to noté that petitioner has never maintained that
Gates placed hum on the bar without s shirt. Rather, petitioner's first
affidavit; see Alhdavit of Larry Hope 2, Reeord, Do, Mo, 1, as well as
photographs appended ss exhibitz to petitioner's second offidavil, zee
Fecond Affidavit of Lerry Hope, Exhs. 3-5, Eecord. Doe. Mo, 32, which
ware verified by petitioner as “taken while [he] was on the hitching post
on June T." i st b, indicate that petitioner's shirk was remaoved, if at
ail, afier he wag attached to the bar,
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1 petitioner “was given no bathroom breaks,” ante, at 3,
during his time on the bar, petitioner has never alleged
that Gates or any other prison guard refused him bath-
room breaks on that date. See Second Affidavit of Larry
Hope, Record, Doc, No. 32, As a matter of fact, the Dis-
trict Court expressly found below that petitioner “was not
denied restroom breaks” BSupplemental App. to Pet. for
Cert. 2. In addition, photographs taken of petitioner
attached to the restraining bar on June 7 show him
wearing a t-shirt, revealing at a minimum that petitioner
was not shirtless "“all day.” See Second Affidavit of Larry
Hope, Exhs. 3-5, Record, Doc. No. 32; id., at 5, (verif¥ing
that the photographs were “taken while [he] was on the
hitching post on June 7).

Once one understands petitioner’s specific allegations
against respondents, the Eighth Amendment vialation in
this case i3 far from “obvious.” Ante, at 6. What is “obvi-
ous,” however, is that the Court's explanation of how
respondents violated the Eighth Amendment is woefully
incomplete. The Court merely recounts petitioner’s allega-
tions regparding the events of June 7 and concludes that
“[tlhe use of the hitching post under these circumstances
violated the ‘basic concept underlying the Eighth Amend-
ment{,] [which] iz nothing less than the dignity of man'"
Ante, at 7 {quoting Trop wv. Dulles, 356 U. 8. 86, 100
(1958)). The Court, however, fails to explain how respon-
dents MeClaran and Pelzer viclated the Eighth Amend-
ment, given that they had no involvement whatseever in
affixing petitioner to the restraining bar on June 7. The
Court's reasoning as applied to respondent Gates is simi-
larly inadequate since petitioner has never alleged that
Gates bore any responsibility for most of the conduct on
June 7 that supposediy renders the Eighth Amendment
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II

Onece petitioner’s allegations regarding respondents’
conduct are separated from his other grievances and the
mistreatment invented by the Court, this case presents
one simple question: Was it clearly established in 1995
that the mere act of cuffing petitioner to the restraining
bar {¢r, in the case of Officer McClaran, ordering peti-
tioner's attachment to the restraining bar) viclated the
Eighth Amendment? The answer to this guestion 18 also
simple: Obviously not,

A

The Court correctly states that respondents are entitled
to qualified immunity unless their conduct violated
“clearly establizshed statutory or constitutional rights of
which & reasonable person would have known,"" Arle, at 7
{quoting Harlow v. Fir;z'gerc:.{d,'-'lﬁ? U. 5. 8040, 818 (1932)).
But the Court then fails either to discuss or to apply the
follewing important principles. Qualified immunity pro-

*In-an effort to rehabilitate the Court's opimion, JUSTICE STEVENS
argues that the specific neture of respondents’ connection o the events
of May 11 and June 7 falls outaide the scope of the questions presented.
See arte, at 15. In conducting gualified immunity onalyais, however,
courts do not merely azk whether, taking the plaintifts allegations as
true, the plaintiffs clearly establizhed rights were viglated. Hather
courts must consider as well whether each defendant’s alleged conduect
vielated the plaintiffs clearly establizhed rights. Por instance, asn
allegation that Defendant A viclated a plaintiff®s clearly establizhed
rghts dees nothing to overcome Defendant B's asserbon of gqualilied
immunity, absent some allegation thet Defendant B was reeponsiblu for
Defondant A's conduct. Simidarly here, in the absence of any allegation
by petitioner that respondents were In any way responzible for the
behavior of other prigon gunrds on May 11 and June 7, the mnduoct of
those other gusrds sheuld not be conzidered in enalyvring whether
respondents are entitled toogualified immunity,
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tects “all but the plainly incompetent or those who know-
ingly violate the law.” Malley v. Briggs, 475 U. 5. 335, 341
(19236). If "1t would be clear to a reasonable officer that his
conduct was unlawful in the situation he confronted,” then
qualified immunity does not apply. Saucier v, Kaifz, 533
1.8, 194, 202 (2001). Put if, on the other hand, “officers
of reasonable competence could disagree on thle] issue,
unmunity should be recopmized.” Malley, supra, at 341.

In evaluating whether it was clearly established in 1995
that respondents’ conduct viclated the Eighth Amend-
ment, the Court of Appeals properly noted that [t 15
important to analvze the facts in [the prior cases relied
upon by petitioner where courts found Eighth Amendment
violations], and determine if they are materially similar to
the facts in the case in front of us” 240 F. 3d, at 981
(internal quotation marks omitted), The right not to
suffer from “cruel and unusual punishments,” U S.
Const., Amdt. 8, is an extremely abstract and general
right. In the vast majority of cazes, the text of the Eighth
Amendment does not, in and of itself, give a government
official sufficient notice of the clearly established Eighth
Amendment law applicable to a particular situation.!?
Rather, one must look to case law to see whether “the
right the official 15 alleged to have violated [has] been
‘clearly established’ in a more particularized, and hence
more relevant, sense; The contours of the right must be
sufficiently clear that a reasonable official would under-
stand that what he 15 doing violates that right.” Anderson
v. Cretghton, 483 U. 5. 635, 640 (1987).

In conducting this inguiry, 1t 1s crucial to lock at prece-
dent applyving the relevant lepal rule in similar factual

WOE Suueter v, Katz, 533 U, 50 194, 201-202 {23001) (discounting as
ton general the principle that a police officec’s vse of force violates the
Fourth Amendment if it is exceszive under ohjective standards of
ressonableness)
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circumstances. Such cases give government officials the
best indication of what conduet is unlawful in a given
situation. [If, for instance, “various courts have agreed
that certain conduct [constitutes an Eighth Amendment
violation] under facts not distinguishable in a fair way
from the facts presented in the case at hand,” Saucter,
supra, at 202, then a plaintiff would have a compelling
argument that a defendant i1z not entitled to qualified
immunity.

That is not to say, of course, that conduct can be “clearly
established” as unlawful only if a court has already passed
on the legality of that behavior under materially similar
circumstances. Certain actions so obviously run afoul of
the law that an assertion of gqualified immunity may bhe
overcome even though court decizions have yvet to address
“matenally similar” conduct. Or, as the Court puts it
“officials can still be on notice that their conduct viclates
established law even in novel factual circumstances.”
Arnte, at 10,

Although the Court arguesz that the Court of Appeals
has improperly imposed a “rigid gloss on the gualified
immunity standard,” ante, at 7 and n. 9, requiring that the
facts of a previous case be materially similar to a plain-
tiff's circumstances for qualified immunity to be overcome,
this suggestion is plainly wrong, Rather, thiz Court of
Appeals has repeatedly made clear that it imposes no zuch
requirement on plaintiffs seeking to defeat an assertion of
qualified immunity. See, e.g., Priester v. Riviera Beach,
208 F.3d 919, 926 (CA11 2000) (stating that qualified
immunity does not apply if an official’s conduet “was zo far
beyond the hazy border between excessive and acceptable
force that [the official] had to know he was violating the
Constitution even without caselaw on point” (internal
quotation marks omitted)); Smith v. Maitox, 127 F. 3d
1416, 1419 (CAL1 1997) (noting that a plaintiff ean aver-
come an assertion of qualified immunity by demonstrating
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“that the official’s conduct lies so obvisusly at the very core
of what the [Constitution] prohibits that the unlawfulness
of the conduct was readily apparent to the official, not-
withstanding the lack of caselaw™y; Lassiter v. Alabama
A&M Univ., 28 F, 3d 1146, 1150, n. 4 (CA11 1994)
(“[O]ecasionally the words of a federal statute or federal
constitutional provision will be specific enough to establish
the law applicable to particular eircumstances clearly and
to overcome gualified immunity even in the absence of
caselaw™).

Similarly, it is unfair to read the Court of Appeals
decision as adopting such a "rigid gloss” here. Nowhere
did the Court of Appeals state that petitioner, in order to
overcome respondents’ assertlon of qualified immunity,
was required to produce precedent addressing “materially
similar” facts. Rather, the Court of Appeals merely (and
sensibly) evaluated the eases relied upon by petitioner to
determine whether they invalved facts "materially similar”
to those present in this case. See 240 F, 3d, at 981 ("It is
important to analyze the facts in these cases, and deter-
mine if they are 'materially similar’ to the facts in the case
in front of us").

To be sure, the Court of Appeals did not also ask
whether respondents’ conduet so obviously wviclated the
Eighth Amendment that respondents’ azszertion of guali-
fied immunity could be overcome 1n the abzence of case
law involving "materially similar” facts. The majority
must believe that the Court of Appeals, therefore, has
implicitly abandoned its prior gualified immunity juris-
prudence. [, on the ether hand, believe it is far mare likely
that the Court of Appeals emitted such a diseussion from
1t opinion {for a much simpler reason: Given petitioners’
allegations, it thought that the argpument was so weak,
and the alleged actions of respondents so far removed from
*'the hazy border between excessive and acceptable
force,"" Priester, supra, at 926 {guoting Smith, supre, at
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B

Turming to the meritz of respondents’ assertion that
they are entitled to qualified immunity, the relevant
question is whether it should have been clear to MeClaran,
Pelzer, and Gates in 1995 that attaching petitioner to a
restramning bar violated the Eighth Amendment. As the
Court notes, at that time Alabama was the only State that
used this particular disciplinary method when prisoners
refused to work or disrupted work squads. See ante, at 1.
Previcus litigation over Alabama’s use of the restraining
bar, however, did nothing to warn reasonable Alabama
prizson guards that attaching a prisoner to a restraining
bar was unlawful, let alone that the illegality of such
conduct was clearly established. In fact, the outcome of
those cases effectively forecloses petitioner's claim that it
should have been clear to rezpondents in 1995 that hand-
cuffing petitioner to a restraining bar violated the Eighth
Amendment.

For example, a vear before the conduct at issue in this
case took place, the United States District Court for the
Northern District of Alabama rejected the Eighth
Amendment claim of an Alabama prisoner who was at-
tached to a restraining bar for five hours after he refused
to work and scuffled with guards. See Lane v, Findley,
No. CV-93-C-1741-3 (Aug. 4, 1994). The District Court
reasoned that attaching the prisoner to a restraining bar
“was a measured response to a potentially volatile sitwa-
tion and a clear warning to other inmates that refusal to
work would result in immediate discipline subjecting the
offending inmate to similar conditions experienced by
work detail inmates rather than a return to inside the
institution.” fd., at 9. The District Court therefore con-
cluded that there waz a “substantial penclogical justifiea-
tion” for attaching the plainiiff to the restraining bar.
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Ibid.

Both the Court and petitioner attempt to distinguish
this case from Lane on the grounds that the prisoner in
Lane was “offered regular water and bathroom breaks”
while on the restraining bar. See ante, at 16, n. 12; Reply
Brief for Petitioner 16, n. 5. But this argument fails for
two reasons: (1) Respondents MceClaran and Pelzer were
involved only in the May 11 ineident, and it is undisputed
that petitioner was offered water and a bathroom break
every 15 minutes during his 2 hours on the bar that day;
and (2) petitioner, as previously mentioned, has never
alleged that respondent Gates was responsible for denving
him water or bathroom breaks on June 7.

The same year that it decided Lone, the United States
District Court for the Northern District of Alabama dis-
missed another complaint filed by an Alabama prisoner
who was handeuffed to a restraining bar. In that case, the
prizoner, after refusing to leave prison grounds with his
work squad, was handcuffed to a restraining bar for eight
hours. Temperatures allegedly reached 95 degrees while
the prisener was attached to the bar, and he was allegedly
denied food, water, and any opportunities to use bathroom
facilities. See Whitson v. Gillikin, No. CV-93-H-1517—
NE (Jan. 24, 1984), p. 7, App. 81. As a result of being hand.
cuffed to the bar, the prisoner “suffered lacerations, pain,
and swelling in hiz arms.” Id., at 85. The District Court,
without deciding whether the defendants’ conduet violated
the Eighth Amendment, held that “there waz no clearly
established law identifying [their behavier] as unconztitu-
tional.” Id., at 88.

Federal District Courts in five other Alabama cases
decided before 1995 zimilarly rejected claims that hand-
cuffing a prisoner to a restraining bar or other stationary
object violated the Eighth Amendment. See, eg., Ashby v.
Dees, No, CV-84-UU-D605-NE (ND Ala., Dee. 27, 1994)
(fence); Vikson v. Thompeson, No. CV-04-A_268-N (MD
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Ala., Dec. 8, 1994) (restraining bar); Hollis v. Folsom, No.
CV-94-T-0052-N (MD Ala., Nov. 4, 1994) (fence); Wil-
liamson v. Anderson, No, CV-92-H-675-N (MD Ala., Aug.
18, 1993) (fenice); Dale v. Murphy, No, CV-85-1091-H (SD
Ala., Feb, 4, 1988) (light pole).!t By contrast, petitioner is
unable to point to any Alabama decision issued before
respondents affixed him to the restraining bar holding
that a prison guard engaging in such conduct violated the
Eighth Amendment.

In the face of these decisions, and the ahsence of con-
trary authority, I find it impossible to conclude that re-
spondents either were “plainly incompetent” or “knowingly
violat[ing] the law” when they affixed petitioner to the
restraining bar, Malley, 475 U. 5., at 341. A reasonably
competent prison guard attempting to obey the law is not
only entitled to look at how courts have recently evaluated
hiz colleagues’ prior conduct, such judicial decisions are
often the only place that a puard can lock for guidance,

“*The Court's attempt to distinguish away all of these decisions only
serves b0 undermine further its gualified immuonity analysis, The
Court appears to suggest that affixing a prisoner to a restraining bar is
not clearly unlawful sa long as (1) guards provide the prisoner with
water and regular bathroom breaks, or (2) the prisoner is placed on the
restraining bar az a vesult of hia refusal to work. Seeande, ot 18, 0, 12
But aa previously explained, see supra, at 11, petitioner was offered
water and bathroom breaks every 15 manutes during his May 11 stay
on the bar, and there bas never been any allegation either that respon-
dents McClaran and: Pelzer were involved at all in the June 7 ineident
or that respondent Gates was responsible for denving petitioner water
or bathroom breaks on that date. As s result, even under the Court's
own view of the law, respondents are entitled to qualified imomonicy.
Moreover, the Court nowhere explains how respotndents were supposed
to fipure out in 1995 that it wae permissible to affix prisonsrs to n
restraining bar i they refused to work buatb it was unlawful to do so il
they were disruptive while on work duty, The clasm that such a diz-
tinction was clearly established in Eighth Amendment jurisprudence st
that time 15 nothing short of incredibla
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especially in a situation where a State stands alone in
adopting a particular policy.

c

In concluding that respondents are not entitled to quali-
fied immunity, the Court i1s understandably unwilling to
hold that our Eighth Amendment jurisprudence clearly
established in 1995 that attaching petitioner to a re-
straining bar violated the Eighth Amendment.!? Ante, at
10. It is far from “obvious,” ante, at 6, 10, that respon-
dents, by attaching petitioner to a restraining bar, acted
with “deliberate indifference” to his health and safety,
Hudson v, McMillian, 503 U. 8. 1, 8 (1892). Petitioner's
allegations do not come close to suggesting that respon.
dents knew that the mere act of attaching petitioner to the
restraining bar imposed “a substantial rizk of serious
harm” upon him. See Former v. Brennan, 511 U. 8, 825,
847 (19894). If, for instance, attaching petitioner to a re-
straining bar amounted to the “gratuitous infliction of
‘wanton and unnecessary’ pain,” ante, at 7, it is curious
that petitioner, while handcuffed to the bar on May 11,
chose to decline most of the bathroom breaks offered to
him, Respondents also affived petitioner to the restrain-

H] continue to believe that “[clonditions of confinement are not pun-
ishment in any recognized sense of the term, unless imposed as part of
a gentence.” Formeér v, Brennan, 511 UL & 825, 859 (1994) (THoMAZ, J.,
concurring in judgment). As a result, I do not think, as an ariginal
matter, that attaching petitioner to the restraining bar constitubed
“punishment” under the Eighth Amendment, See ibid. Nevertheless, I
recognize that this Court has embraced the opposite view—that the
Eighth Amendment doez regulate prison eonditions not imposed ss part
of & sentence, see. e.g., Esteile v. Gomble, 428 1718 97 (197R}—=o0 1 will
apply that jurisprudence in evaluating whether respondents’ conduct
violated clearly established law. T note, however, that [ remain open to
overruling gur dubious expansion of the Eightd Amendment in an
appropriate cage, See Farmer, supra, at 861-562 (THOMAS, J., concurs
nng in judgment)
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ing bar for a legitimate penclogical purpose: encouraging
his compliance with prison rules while cut on work duty.

Moreover, it the application of this Court's general
Eighth Amendment jurisprudence to the use of a re-
straining bar was as “obvious” as the Court claims, ante,
at 6, 10, one wonders how Federal District Courts in Ala-
bama could have repeatedly arrived at the opposite con-
clusion, and how respondents, in turn, were to realize that
these courts had failed to grasp the “obvigus.”

D
Unable to hase its holding that respondents’ conduct
violated “‘clearly established . . . rights of which a reason-

I

able person would have known,'" ante, at 10 (gquoting
Harlow, 457 1. 5., at 818), on this Court's precedents, the
Court instead relies upon “binding Eleventh Cireuit prece-
dent, an Alabama Department of Corrections (ADOC)
regulation, and a [Department of Justice] report informing
the ADOC of the constitutional infirmity in its use of the
hitching post,” ente, at 10. I will address these sources in
reverse order.

The Department of Justice report referenced by the
Court does nothing to demonstrate that it should have
been clear to respondents that attaching petitioner to a
restraining bar violated his Eighth Amendment rights. To
begin with, the Court concedes that there is no indication
the Justice Department’s recommendation that the ADOC
stop using the restraining bar was ever communicated to
respondents, prison guards in the small town of Capshaw,
Alabama. See anie, at 14, In anv event, an extraordinar-
ily wellanformed prison guard in 1995, who had read both
the Justice Department's report and Federal District
Court decizsions addressing the use of the restraining bar,
could have concluded only that there was a dispute as to
whether handeuffing a prisoner to a restraining bar con-
stituted an Eighth Amendment violation, not that such a
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practice was clearly unconstitutional.

The Alsbama Department of Corrections regulation
relied upon by the Court not only fails to provide support
for its holding today, the regulation weighs in respondents’
favor because it expressly authorized prison guards to
affix prisoners to a restraining bar when they were “dis-
ruptive to the work squad.” App. 102, Alabama prison
guardzs were entitled to rely on the validity of a duly
promulgated state regulation instructing them to attach
prisoners to a restraining bar under specified circum-
stances, See Wilson v. Layne, 526 U. 3. 603, 617 (1999)
{crediting officer’s reliance on Marshals Service policy as
“important” to the eonclusion that qualified immunity was
warranted in an area where the state of the law “was at
best undeveloped”). And, as the Court recounts, petitioner
was placed on the restraining bar after entering into an
argument with another inmate while on work duty (May
11} and a wrestling match with a guard when arriving at
his work site (June 7). Ante, at 2-3.

The Court argues that respondents must have been
“aware of the wrongful character of their conduet” because
they did not precisely abide by the policy set forth in the
ADOC regulation. Anfe, at 13. Even taking petitioner's
allegations as true, however, ] am at a loss to understand
how respondentz failed to comply with the regulation.
With respect to respondents McClaran and Pelzer, who
were mnvolved anly in the May 11 incident, the Court
concedes that the required activity log was filled out on
that date, and petitioner was offered water and bathroom
breaks every 15 minutes. Ante, ut 2, 13, With respect to
rezpondent Gates, the Court complains that no such log
exists for petitioner's June 7 stay on the bar and the rec-
ord suggests that the periodic water and bathroom-break
offers contemplated by the repulation were not made.
Petitioner, however, has never alleged that Gates wag
responsible for supervising or locking after him onee he
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was handcuffed to the post. He has only alleged that
Gates placed him there.

While the Court alzo ohserves that the regulation pro-
vides that an inmate “'will be allowed to join his assigned
squad’” whenever he tells an officer “"that he is ready to
go to work,”™ ante, at 13 (quoting App. 103), the Court
again does not explain how any of the respondents in this
case failed to observe this requirement. Petitioner has
never alleged that he informed respondents or any other
prizon puard while he waz on the bar that he was ready to
go to wark,

Finally, the "binding Eleventh Circuit precedent” relied
upon by the Court, ante, at 10-12, was plainly insufficient
to give respondents fair warning that their alleged conduct
ran afoul of petitioner's Eighth Amendment rights. The
Court of Appeals held in Ort v. White, 813 F. 2d 318 (CAl1
1987), that a prison guard did not violate an inmate's
Eighth Amendment rightz by denying him water when he
refused to work, and the Court admits that this holding
provides no support for petitioner. Instead, it claims that
the “reasoning” in Ort “gave fair warning to the respon-
dents that their conduct crossed the line of what 15 consti-
tutionally permissible.” Anle, at 11-12, But Ort provides
at least as much support to respondents as it dees to
petitioner. For instance, Ort makes it abundantly clear
that prison guards “have the authority to uze that amount
of force or those coercive measures reasonably necessary
to enforce an inmate's compliance with valid prison rules”
s0 long as such measures are not undertaken “maliciously
or sadistically.” 813 F. 2d, at 325.

To be sure, the Court correctly notes that the Court of
Appeals in Ort suggested that it “might have reached a
different decision” had the prison officer denied the inmate
water alter he had returned to the prison instead of while
he was out with the work squad. Id., at 326. But the
suggestion n dicta that a puard might have violated a
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prizoner's Eighth Amendment rights by denying him
water once he returned from work duty does not come
close to clearly establishing the unconstitutionality of
attaching a disruptive inmate to a restraining bar after he
is removed from his work squad and back within prison
walls,

Admittedly, the other case upon which the Court relies,
(Gates v. Collier, 501 F. 2d 1291 (CA5 1974), iz more on
point. Nevertheless, Gates is also inadequate to establish
clearly the unlawfulness of respondents’ alleged conduct.
In Gates, the Court of Appeals listed “handeuffing inmates
to [a] fence and to cells for long periods of time” as one of
many unacceptable forms of “physical brutality and abuse”
present at a Mississippi prison. Id., at 1306, Others
included administering milk of magnesia as a form of
punishment, depriving inmates of mattresses, hyvgienic
materials, and adequate food, and shooting at and around
inmates to keep them standing or moving., See ibid. The
Court of Appeals had “no difficulty in reaching the conclu-
sion that these forms of corporal punishment run afoul the
Eighth Amendment.” Ihid.

It i1s not reasonable, however, to read Gates as estab-
lishing a bright-line rule forbidding the attachment of
prisoners to a restraining bar. For example, in referring
to the fact that prisoners were handcuffed to a fence and
cells “for long periods of time,” the Court of Appeals did
not indicate whether it considered a “leng period of time”
to be 1 hour, 5 hours, or 25 hours. The Court of Appeals
also provided no explanation of the circumstancez sur-
rounding these incidents. The opinion does not indicate
whether the handcuffed prisoners were given water and
suitable restroom breaks or whether thev were handeuffed
in a bid to induce them to comply with prison rules. In the
intervening 21 years between Gates and the time respon-
dents affixed petitioner to the restraiming bar, there were
no turther decisions clarifving the contours of the law in
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this area. Therefore, as another court interpreting Gates
has noted: “There 1s no blanket prohibition against the usze
of punishment such as the hitching post in Gates which
would signal to the Commissioner of Corrections [let alone
ordinary corrections officers] that the mere use of the
hitching post would be a constitutional violation.,” Foun-
tain v. Talley, 104 F. Supp. 2d 1345, 1354 (MD Ala. 2000).

Moreover, Eighth Amendment law has not stood still
since (Gates was decided. In Farmer v. Brennan, 511 U, 8.
825 (1994), this Court elucidated the proper test for meas-
uring whether a prison official’s state of mind is one of
“deliberate indifference,” holding that “a prison official
cannot be found liable under the Eighth Amendment for
denying an inmate humane conditions of confinement
unless the official knows of and disregards an excessive
risk to inmate health or safety: the official must both be
aware of facts from which the inference could he drawn
that a substantial risk of serious harm exists, and he must
also draw the inference.” fd., nt 837. Pecause the Court of
Appeals 1n Gates did not consider this subjective element,
Giates alone could not have clearly established that affix-
Ing prisoners to a restraining bar was clearly unconstitu-
tional in 1995, Also, in the face of recent Federal District
Court decisions specifically rejecting prisoners’ claims that
Alabama prison guards violated their Eighth Amendment
rights by attaching them to a restraining bar as well az a
state regulation authorizing such conduct, it seems con-
trary to the purpose of qualified immunicty to hold that one
vague sentence plucked out of a 21-year-old Court of Ap-
peals opinion provided clear notice to respondents in 1995
that their conduct was unlawful.

&= =+ =+
It 15 most unfortunate that the Court holds that Officer

MeClaran, Sergeant Pelzer, and Lisutenant Gates are not
entitled to qualified immunity. It was not at all clear in
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1985 that respondents’ conduct violated the Eighth
Amendment, and they certainly could not have anticipated
that this Court or any other would rule against them on
the basiz of nonexistent allegations or allegations invelv-
ing the behavior of other prison guards. For the forepoing
reasons, I would affirm the judgment of the Court of Ap-
peals. I respectfully dissent.



