
































Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

1 Since the parties do not dispute this point, it is puzzling to see Justice STEVENS go out of his way to disparage the
decisions in Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 98 S.Ct. 2733, 57 L.Ed.2d 750 (1978), and Guardians Assn.
v. Civil Serv. Comm'n of New York City, 463 U.S. 582, 103 S.Ct. 3221, 77 L.Ed.2d 866 (1983), as “somewhat haphazard,”
post, at 1531 (dissenting opinion), particularly since he had already accorded stare decisis effect to the former 18 years
ago, see Guardians, 463 U.S., at 639–642, 103 S.Ct. 3221 (dissenting opinion), and since he participated in creating
the latter, see ibid. Nor does Justice STEVEN's reliance on Chevron U.S.A. Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), see post, at 1532, explain his about-face, since he expressly
reaffirms, see post, at 1532, n. 18, the settled principle that decisions of this Court declaring the meaning of statutes
prior to Chevron need not be reconsidered after Chevron in light of agency regulations that were already in force when
our decisions were issued, Lechmere, Inc. v. NLRB, 502 U.S. 527, 536–537, 112 S.Ct. 841, 117 L.Ed.2d 79 (1992);
Maislin Industries, U.S., Inc. v. Primary Steel, Inc., 497 U.S. 116, 131, 110 S.Ct. 2759, 111 L.Ed.2d 94 (1990); see also
Sullivan v. Everhart, 494 U.S. 83, 103–104, n. 6, 110 S.Ct. 960, 108 L.Ed.2d 72 (1990) (STEVENS, J., dissenting) (“It is,
of course, of no importance that [an opinion] predates Chevron .... As we made clear in Chevron, the interpretive maxims
summarized therein were ‘well-settled principles' ”).

2 Although the dissent acknowledges that “the breadth of [Cannon's] precedent is a matter upon which reasonable jurists
may differ,” post, at 1534, it disagrees with our reading of Cannon's holding because it thinks the distinction we draw
between disparate-impact and intentional discrimination was “wholly foreign” to that opinion, see post, at 1525. Cannon,
however, was decided less than one year after the Court in Bakke had drawn precisely that distinction with respect to
Title VI, see supra, at 1516, and it is absurd to think that Cannon meant, without discussion, to ban under Title IX the
very disparate-impact discrimination that Bakke said Title VI permitted. The only discussion in Cannon of Title IX's scope
is found in Justice Powell's dissenting opinion, which simply assumed that the conclusion that Title IX would be limited to
intentional discrimination was “forgone in light of our holding” in Bakke. Cannon v. University of Chicago, 441 U.S. 677,
748, n. 19, 99 S.Ct. 1946, 60 L.Ed.2d 560 (1979). The dissent's additional claim that Cannon provided a private right of
action for “all the discrimination prohibited by the regulatory scheme contained in Title IX,” post, at 1526, n. 4 (emphasis
added), simply begs the question at the heart of this case, which is whether a right of action to enforce disparate-impact
regulations must be independently identified, see infra, at 1518–1520.

3 We of course accept the statement by the author of the dissent that he “thought” at the time of Guardians that disparate-
impact regulations could be enforced “in an implied action against private parties,” post, at 1527, n. 6. But we have the
better interpretation of what our colleague wrote in Guardians. In the closing section of his opinion, Justice STEVENS
concluded that because respondents in that case had “violated the petitioners' rights under [the] regulations ... [t]he
petitioners were therefore entitled to the compensation they sought under 42 U.S.C. § 1983 and were awarded by the
District Court.” 463 U.S., at 645, 103 S.Ct. 3221. The passage omits any mention of a direct private right of action
to enforce the regulations, and the footnote we have quoted in text—which appears immediately after this concluding
sentence, see id., at 645, n. 18, 103 S.Ct. 3221—makes clear that the omission was not accidental.



4 Ultimately, the dissent agrees that “the holding in Guardians does not compel the conclusion that a private right of action
exists to enforce the Title VI regulations against private parties .....” Post, at 1528.

5 It is true, as the dissent points out, see post, at 1525, that three Justices who concurred in the result in Lau relied on
regulations promulgated under § 602 to support their position, see 414 U.S., at 570–571, 94 S.Ct. 786, 39 L.Ed.2d 1
(Stewart, J., concurring in result). But the five Justices who made up the majority did not, and their holding is not made
coextensive with the concurrence because their opinion does not expressly preclude (is “consistent with,” see post, at
1525) the concurrence's approach. The Court would be in an odd predicament if a concurring minority of the Justices
could force the majority to address a point they found it unnecessary (and did not wish) to address, under compulsion
of Justice STEVEN's new principle that silence implies agreement.

6 For this reason, the dissent's extended discussion of the scope of agencies' regulatory authority under § 602, see post,
at 1530–1531, is beside the point. We cannot help observing, however, how strange it is to say that disparate-impact
regulations are “inspired by, at the service of, and inseparably intertwined with” § 601, post, at 1531, when § 601 permits
the very behavior that the regulations forbid. See Guardians, 463 U.S., at 613, 103 S.Ct. 3221 (O'CONNOR, J., concurring
in judgment) (“If, as five Members of the Court concluded in Bakke, the purpose of Title VI is to proscribe only purposeful
discrimination ..., regulations that would proscribe conduct by the recipient having only a discriminatory effect ... do not
simply ‘further’ the purpose of Title VI; they go well beyond that purpose”).

7 Although the dissent claims that we “adop[t] a methodology that blinds itself to important evidence of congressional
intent,” see post, at 1534, our methodology is not novel, but well established in earlier decisions (including one authored
by Justice STEVENS, see Northwest Airlines, Inc. v. Transport Workers, 451 U.S. 77, 94, n. 31, 101 S.Ct. 1571, 67
L.Ed.2d 750 (1981)), which explain that the interpretive inquiry begins with the text and structure of the statute, see id.,
at 91, 101 S.Ct. 1571, and ends once it has become clear that Congress did not provide a cause of action.

8 The dissent complains that we “offe[r] little affirmative support” for this conclusion. Post, at 1535. But as Justice STEVENS
has previously recognized in an opinion for the Court, “affirmative” evidence of congressional intent must be provided
for an implied remedy, not against it, for without such intent “the essential predicate for implication of a private remedy
simply does not exist,” Northwest Airlines, Inc., 451 U.S., at 94, 101 S.Ct. 1571. The dissent's assertion that “respondents
have marshaled substantial affirmative evidence that a private right of action exists to enforce Title VI and the regulations
validly promulgated thereunder,” post, at 1535–1536, n. 26 (second emphasis added), once again begs the question
whether authorization of a private right of action to enforce a statute constitutes authorization of a private right of action
to enforce regulations that go beyond what the statute itself requires.

1 Just about every Court of Appeals has either explicitly or implicitly held that a private right of action exists to enforce all
of the regulations issued pursuant to Title VI, including the disparate-impact regulations. For decisions holding so most
explicitly, see, e.g., Powell v. Ridge, 189 F.3d 387, 400 (C.A.3 1999); Chester Residents Concerned for Quality Living v.
Seif, 132 F.3d 925, 936–937 (C.A.3 1997), summarily vacated and remanded, 524 U.S. 974, 119 S.Ct. 22, 141 L.Ed.2d
783 (1998); David K. v. Lane, 839 F.2d 1265, 1274 (C.A.7 1988); Sandoval v. Hagan, 197 F.3d 484 (C.A.11 1999) (case
below). See also Latinos Unidos De Chelsea v. Secretary of Housing and Urban Development, 799 F.2d 774, 785, n.
20 (C.A.1 1986); New York Urban League, Inc. v. New York, 71 F.3d 1031, 1036 (C.A.2 1995); Ferguson v. Charleston,
186 F.3d 469 (C.A.4 1999), rev'd on other grounds, 532 U.S. 67, 121 S.Ct. 1281, 149 L.Ed.2d 205 (2001); Castaneda v.
Pickard, 781 F.2d 456, 465, n. 11 (C.A.5 1986); Buchanan v. Bolivar, 99 F.3d 1352, 1356, n. 5 (C.A.6 1996); Larry P. v.
Riles, 793 F.2d 969, 981–982 (C.A.9 1986); Villanueva v. Carere, 85 F.3d 481, 486 (C.A.10 1996). No Court of Appeals
has ever reached a contrary conclusion. But cf. New York City Environmental Justice Alliance v. Giuliani, 214 F.3d 65,
72 (C.A.2 2000) (suggesting that the question may be open).

2 Indeed, it would have been remarkable if the majority had offered any disagreement with the concurring analysis as the
concurring Justices grounded their argument in well—established principles for determining the availability of remedies
under regulations, principles that all but one Member of the Court had endorsed the previous Term. See Mourning
v. Family Publications Service, Inc., 411 U.S. 356, 369, 93 S.Ct. 1652, 36 L.Ed.2d 318 (1973); id., at 378, 93 S.Ct.
1652 (Douglas, J., joined by Stewart and REHNQUIST, JJ., concurring in part and dissenting in part) (agreeing with the
majority's analysis of the regulation in question); but see id., at 383, n. 1, 93 S.Ct. 1652 (Powell, J., dissenting) (reserving
analysis of the regulation's validity). The other decision the concurring Justices cited for this well-established principle
was unanimous and only five years old. See Thorpe v. Housing Authority of Durham, 393 U.S. 268, 89 S.Ct. 518, 21
L.Ed.2d 474 (1969).

3 See Cannon, 441 U.S., at 687, 699, 702, n. 33, 703, 706, n. 40, 709, 99 S.Ct. 1946.
4 The majority is undoubtedly correct that Cannon was not a case about the substance of Title IX but rather about the

remedies available under that statute. Therefore, Cannon cannot stand as a precedent for the proposition either that



Title IX and its implementing regulations reach intentional discrimination or that they do not do so. What Cannon did hold
is that all the discrimination prohibited by the regulatory scheme contained in Title IX may be the subject of a private
lawsuit. As the Court today concedes that Cannon's holding applies to Title VI claims as well as Title IX claims, ante, at
1515–1516, and assumes that the regulations promulgated pursuant to § 602 are validly promulgated antidiscrimination
measures, ante, at 1517, it is clear that today's opinion is in substantial tension with Cannon's reasoning and holding.

5 None of the relevant opinions was absolutely clear as to whether it envisioned such suits as being brought directly under
the statute or under 42 U.S.C. § 1983. However, a close reading of the opinions leaves little doubt that all of the Justices
making up the Guardians majority contemplated the availability of private actions brought directly under the statute.
Justice White fairly explicitly rested his conclusion on Cannon's holding that an implied right of action exists to enforce
the terms of both Title VI and Title IX. Guardians, 463 U.S., at 594–595, 103 S.Ct. 3221. Given that fact and the added
consideration that his opinion appears to have equally contemplated suits against private and public parties, it is clear
that he envisioned the availability of injunctive relief directly under the statute. Justice Marshall's opinion never mentions
§ 1983 and refers simply to “Title VI actions.” Id., at 625, 103 S.Ct. 3221. In addition, his opinion can only be read as
contemplating suits on equal terms against both public and private grantees, thus also suggesting that he assumed such
suits could be brought directly under the statute. That leaves my opinion. Like Justice White, I made it quite clear that I
believed the right to sue to enforce the disparate—impact regulations followed directly from Cannon and, hence, was built
directly into the statute. 463 U.S., at 635–636, and n. 1, 103 S.Ct. 3221. However, I did also note that, in the alternative,
relief would be available in that particular case under § 1983.

6 The Court today cites one sentence in my final footnote in Guardians that it suggests is to the contrary. Ante, at 1518
(citing 463 U.S., at 645, n. 18, 103 S.Ct. 3221). However, the Court misreads that sentence. In his opinion in Guardians,
Justice Powell had stated that he would affirm the judgment for the reasons stated in his dissent in Cannon, see 463 U.S.,
at 609–610, 103 S.Ct. 3221 (opinion concurring in judgment), and that he would also hold that private actions asserting
violations of Title VI could not be brought under § 1983, id., at 610, and n. 3, 103 S.Ct. 3221. One reason that he advanced
in support of these conclusions was his view that the standard of proof in a § 1983 action against public officials would
differ from the standard in an action against private defendants. Id., at 608, n. 1, 103 S.Ct. 3221. In a footnote at the end of
my opinion, id., at 645, n. 18, 103 S.Ct. 3221, I responded (perhaps inartfully) to Justice Powell. I noted that the fact that §
1983 authorizes a lawsuit against the police department based on its violation of the governing administrative regulations
did not mean, as Justice Powell had suggested, “that a similar action would be unavailable against a similarly situated
private party.” Ibid. I added the sentence that the Court quotes today, ante, at 1518, not to reserve a question, but rather
to explain that the record did not support Justice Powell's hypothesis regarding the standard of proof. I thought then, as I
do now, that a violation of regulations adopted pursuant to Title VI may be established by proof of discriminatory impact
in a § 1983 action against state actors and also in an implied action against private parties. See n. 5, supra. Contrary to
the Court's partial quotation of my opinion, see ante, at 1518, n. 3, what I wrote amply reflected what I thought. See 463
U.S., at 635, 103 S.Ct. 3221 (“a private action against recipients of federal funds”); id., at 636, 103 S.Ct. 3221 (“implied
caus[e] of action”); id., at 638, 103 S.Ct. 3221 (“Title VI authorizes appropriate relief”).

Justice Powell was quite correct in noting that it would be anomalous to assume that Congress would have intended
to make it easier to recover from public officials than from private parties. That anomaly, however, does not seem to
trouble the majority today.

7 See n. 5, supra.

8 See also Bazemore v. Friday, 478 U.S. 385, 106 S.Ct. 3000, 92 L.Ed.2d 315 (1986) (per curiam) (adjudicating on the
merits a claim brought under Title VI regulations).

9 The settled expectations the Court undercuts today derive not only from judicial decisions, but also from the consistent
statements and actions of Congress. Congress' actions over the last two decades reflect a clear understanding of the
existence of a private right of action to enforce Title VI and its implementing regulations. In addition to numerous other
small-scale amendments, Congress has twice adopted legislation expanding the reach of Title VI. See Civil Rights
Restoration Act of 1987, § 6, 102 Stat. 31 (codified at 42 U.S.C. § 2000d–4a) (expanding definition of “program”);
Rehabilitation Act Amendments of 1986, § 1003, 100 Stat. 1845 (codified at 42 U.S.C. § 2000d–7) (explicitly abrogating
States' Eleventh Amendment immunity in suits under Title VI).

Both of these bills were adopted after this Court's decisions in Lau, Cannon, and Guardians, and after most of the Courts
of Appeals had affirmatively acknowledged an implied private right of action to enforce the disparate-impact regulations.
Their legislative histories explicitly reflect the fact that both proponents and opponents of the bills assumed that the
full breadth of Title VI (including the disparate-impact regulations promulgated pursuant to it) would be enforceable in
private actions. See, e.g., Civil Rights Act of 1984: Hearings on S. 2658 before the Subcommittee on the Constitution of



the Senate Committee on the Judiciary, 98th Cong., 2d Sess., 530 (1984) (memo from the Office of Management and
Budget objecting to the Civil Rights Restoration Act of 1987 because it would bring more entities within the scope of Title
VI, thereby subjecting them to “private lawsuits” to enforce the disparate-impact regulations); id., at 532 (same memo
warning of a proliferation of “discriminatory effects” suits by “members of the bar” acting as “private Attorneys General”);
134 Cong. Rec. 4257 (1988) (statement of Sen. Hatch) (arguing that the disparate-impact regulations go too far and
noting that that is a particular problem because, “[o]f course, advocacy groups will be able to bring private lawsuits
making the same allegations before federal judges”); see also Brief for United States 24, n. 16 (collecting testimony of
academics advising Congress that private lawsuits were available to enforce the disparate-impact regulations under
existing precedent).
Thus, this case goes well beyond the normal situation in which, “after a comprehensive reexamination and significant
amendment,” Congress “left intact the statutory provisions under which the federal courts had implied a private cause
of action.” Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 381–382, 102 S.Ct. 1825, 72 L.Ed.2d
182 (1982). Here, there is no need to rest on presumptions of knowledge and ratification, because the direct evidence
of Congress' understanding is plentiful.

10 The remainder of Title VI provides for judicial and administrative review of agency actions taken pursuant to the statute,
42 U.S.C. § 2000d–2; imposes certain limitations not at issue in this case, §§ 2000d–3 to 2000d–4; and defines some
of the terms found in the other provisions of the statute, § 2000d–4a.

11 See 42 U.S.C. § 2000d–1 (§ 602) (“Each Federal department and agency which is empowered to extend Federal financial
assistance ... is authorized and directed to effectuate the provisions of [§ 601] ... by issuing rules, regulations, or orders
of general applicability”).

12 See, e.g., 110 Cong. Rec. 6543 (1964) (statement of Sen. Humphrey) (“Simple justice requires that public funds, to
which all taxpayers of all races contribute, not be spent in any fashion which encourages, entrenches, subsidizes, or
results in racial discrimination”); id., at 1520 (statement of Rep. Celler) (describing § 602 as requiring federal agencies
to “reexamine” their programs “to make sure that adequate action has been taken to preclude ... discrimination”).

13 It is important, in this context, to note that regulations prohibiting policies that have a disparate impact are not necessarily
aimed only—or even primarily—at unintentional discrimination. Many policies whose very intent is to discriminate are
framed in a race-neutral manner. It is often difficult to obtain direct evidence of this motivating animus. Therefore,
an agency decision to adopt disparate—impact regulations may very well reflect a determination by that agency that
substantial intentional discrimination pervades the industry it is charged with regulating but that such discrimination is
difficult to prove directly. As I have stated before: “Frequently the most probative evidence of intent will be objective
evidence of what actually happened rather than evidence describing the subjective state of mind of the actor.” Washington
v. Davis, 426 U.S. 229, 253, 96 S.Ct. 2040, 48 L.Ed.2d 597 (1976) (concurring opinion). On this reading, Title VI simply
accords the agencies the power to decide whether or not to credit such evidence.

14 See, e.g., Alexander v. Choate, 469 U.S. 287, 293, 105 S.Ct. 712, 83 L.Ed.2d 661 (1985) (stating, in dicta, “Title VI itself
directly reach[es] only instances of intentional discrimination”); Guardians Assn. v. Civil Serv. Comm'n of New York City,
463 U.S. 582, 103 S.Ct. 3221, 77 L.Ed.2d 866 (1983) (in separate opinions, seven Justices indicate that § 601 on its
face bars only intentional discrimination).

15 Of course, those five Justices divided over the application of the Equal Protection Clause—and by extension Title VI—
to affirmative action cases. Therefore, it is somewhat strange to treat the opinions of those five Justices in Bakke as
constituting a majority for any particular substantive interpretation of Title VI.

16 The fact that Justices Marshall and White both felt that the opinion they coauthored in Bakke did not resolve the question
whether Title VI on its face reaches disparate-impact claims belies the majority's assertion that Bakke “had drawn
precisely that distinction,” ante, at 1517, n. 2, much less its implication that it would have been “absurd” to think otherwise,
ibid.

17 In this context, it is worth noting that in a variety of other settings the Court has interpreted similarly ambiguous civil rights
provisions to prohibit some policies based on their disparate impact on a protected group. See, e.g., Griggs v. Duke Power
Co., 401 U.S. 424, 432, 91 S.Ct. 849, 28 L.Ed.2d 158 (1971) (Title VII); City of Rome v. United States, 446 U.S. 156, 172–
173, 100 S.Ct. 1548, 64 L.Ed.2d 119 (1980) (§ 5 of the Voting Rights Act); cf. Alexander v. Choate, 469 U.S., at 292–
296, 105 S.Ct. 712 (explaining why the Rehabilitation Act of 1973, which was modeled after § 601, might be considered
to reach some instances of disparate impact and then assuming that it does for purposes of deciding the case).

18 In relying on the Chevron doctrine, I do not mean to suggest that our decision in Chevron stated a new rule that requires
the wholesale reconsideration of our statutory interpretation precedents. Instead, I continue to adhere to my position in
Sullivan v. Everhart, 494 U.S. 83, 103–104, n. 6, 110 S.Ct. 960, 108 L.Ed.2d 72 (1990) (stating that Chevron merely



summarized “well-settled principles”). In suggesting that, with regard to Title VI, we might reconsider whether our prior
decisions gave sufficient deference to the agencies' interpretation of the statute, I do no more than question whether in
this particular instance we paid sufficient consideration to those “well-settled principles.”

19 The legislative history strongly indicates that the Congress that adopted Title VI and the administration that proposed
the statute intended that the agencies and departments would utilize the authority granted under § 602 to shape the
substantive contours of § 601. For example, during the hearings that preceded the passage of the statute, Attorney
General Kennedy agreed that the administrators of the various agencies would have the power to define “what constitutes
discrimination” under Title VI and “what acts or omissions are to be forbidden.” Civil Rights—The President's Program,
1963: Hearings before the Senate Committee on the Judiciary, 88th Cong., 1st Sess., 399–400 (1963); see also Civil
Rights: Hearings before the House Committee on the Judiciary, 88th Cong., 1st Sess., pt. 4, p. 2740 (1963) (remarks of
Attorney General Kennedy) (only after the agencies “establish the rules” will recipients “understand what they can and
cannot do”). It was, in fact, concern for this broad delegation that inspired Congress to amend the pending bill to ensure
that all regulations issued pursuant to Title VI would have to be approved by the President. See 42 U.S.C. § 2000d–
1 (laying out the requirement); 110 Cong. Rec. 2499 (1964) (remarks of Rep. Lindsay introducing the amendment).
For further discussion of this legislative history, see Guardians, 463 U.S., at 615–624, 103 S.Ct. 3221 (Marshall, J.,
dissenting); Abernathy, Title VI and the Constitution: A Regulatory Model for Defining “Discrimination,” 70 Geo. L.J. 1
(1981).

20 The majority twice suggests that I “be[g] the question” whether a private right of action to enforce Title VI necessarily
encompasses a right of action to enforce the regulations validly promulgated pursuant to the statute. Ante, at 1517, n. 2,
1523, n. 8. As the above analysis demonstrates, I do no such thing. On the contrary, I demonstrate that the disparate-
impact regulations promulgated pursuant to § 602 are—and have always been considered to be—an important part of
an integrated remedial scheme intended to promote the statute's antidiscrimination goals. Given that fact, there is simply
no logical or legal justification for differentiating between actions to enforce the regulations and actions to enforce the
statutory text. Furthermore, as my integrated approach reflects the longstanding practice of this Court, see n. 2, supra, it
is the majority's largely unexplained assumption that a private right of action to enforce the disparate-impact regulations
must be independently established that “begs the question.”

21 The text of the statute contained “an unmistakable focus on the benefited class,” 441 U.S., at 691, 99 S.Ct. 1946; its
legislative history “rather plainly indicates that Congress intended to create such a remedy,” id., at 694, 99 S.Ct. 1946;
the legislators' repeated references to private enforcement of Title VI reflected “their intent with respect to Title IX,” id.,
at 696–698, 99 S.Ct. 1946; and the absence of legislative action to change the prevailing view with respect to Title VI
left us with “no doubt that Congress intended to create Title IX remedies comparable to those available under Title VI
and that it understood Title VI as authorizing an implied private cause of action for victims of prohibited discrimination,”
id., at 703, 99 S.Ct. 1946.

22 We should not overlook the fact that Cannon was decided after the Bakke majority had concluded that the coverage of
Title VI was co-extensive with the coverage of the Equal Protection Clause.

23 Like any other type of evidence, contextual evidence may be trumped by other more persuasive evidence. Thus, the fact
that, when evaluating older statutes, we have at times reached the conclusion that Congress did not imply a private right
of action does not have the significance the majority suggests. Ante, at 1520.

24 Only one of this Court's myriad private right of action cases even hints at such a rule. See Central Bank of Denver, N.A.
v. First Interstate Bank of Denver, N. A., 511 U.S. 164, 173, 114 S.Ct. 1439, 128 L.Ed.2d 119 (1994). Even that decision,
however, does not fully support the majority's position for two important reasons. First, it is not at all clear that the majority
opinion in that case simply held that the regulation in question could not be enforced by private action; the opinion also
permits the reading, assumed by the dissent, that the majority was in effect invalidating the regulation in question. Id., at
200, 114 S.Ct. 1439 (STEVENS, J., dissenting) (“The majority leaves little doubt that the Exchange Act does not even
permit the SEC to pursue aiders and abettors in civil enforcement actions under § 10(b) and Rule 10b–5”). Second, that
case involved a right of action that the Court has forthrightly acknowledged was judicially created in exactly the way
the majority now condemns. See, e.g., Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 737, 95 S.Ct. 1917, 44
L.Ed.2d 539 (1975) (describing private actions under Rule 10b–5 as “a judicial oak which has grown from little more than a
legislative acorn”). As the action in question was in effect a common-law right, the Court was more within its rights to limit
that remedy than it would be in a case, such as this one, where we have held that Congress clearly intended such a right.

25 See Guardians, 463 U.S., at 636, 103 S.Ct. 3221 (STEVENS, J., dissenting) (“It is one thing to conclude, as the Court
did in Cannon, that the 1964 Congress, legislating when implied causes of action were the rule rather than the exception,
reasonably assumed that the intended beneficiaries of Title VI would be able to vindicate their rights in court. It is quite



another thing to believe that the 1964 Congress substantially qualified that assumption but thought it unnecessary to tell
the Judiciary about the qualification”).

26 The majority suggests that its failure to offer such support is irrelevant, because the burden is on the party seeking to
establish the existence of an implied right of action. Ante, at 1523, n. 8. That response confuses apples and oranges.
Undoubtedly, anyone seeking to bring a lawsuit has the burden of establishing that private individuals have the right to
bring such a suit. However, once the courts have examined the statutory scheme under which the individual seeks to
bring a suit and determined that a private right of action does exist, judges who seek to impose heretofore unrecognized
limits on that right have a responsibility to offer reasoned arguments drawn from the text, structure, or history of that
statute in order to justify such limitations. Moreover, in this case, the respondents have marshaled substantial affirmative
evidence that a private right of action exists to enforce Title VI and the regulations validly promulgated thereunder. See
supra, at 1534. It strikes me that it aids rather than hinders their case that this evidence is already summarized in an
opinion of this Court. See Cannon, 441 U.S., at 691–703, 99 S.Ct. 1946.
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