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IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT, 
IN AND FOR ORANGE COUNTY, FLORIDA 

CASE NO. 2023-CA-005295-O 
 
ASSOCIATION TO PRESERVE 
EATONVILLE COMMUNITY, INC. and  
BABETTA ROSE LEACH HATLER, 
 

Plaintiffs, 
 
v. 

 
SCHOOL BOARD OF ORANGE 
COUNTY, FLORIDA 

 
Defendant. 

 

 / 
 

DEFENDANT’S ANSWER AND AFFIRMATIVE DEFENSES TO  
PLAINTIFF’S FIRST AMENDED COMPLAINT FOR DECLARATORY JUDGMENT 

AND SUPPLEMENTAL RELIEF  
 

 Defendant, School Board of Orange County, Florida (“Defendant” or “OCSB”), by and 

through its undersigned counsel, hereby submits its Answer and Affirmative Defenses to Plaintiff’s 

First Amended Complaint for Declaratory Judgment and Supplemental Relief (the “Complaint”). 

Defendant responds to the Plaintiff’s Complaint as follows: 

1. Without knowledge and therefore denied. 

2. Denied, except Admit in part as to the portion that this action concerns real property 

located within the Town of Eatonville (the “Town”). 

3. Without knowledge and therefore denied, except Admit the Defendants’ operated a 

school from 1951 to the present. 

4. Admit, except denied the restriction contains a valid legal requirement. 
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5. Admit, except denied there is any existing effort to sell any portion of the Hungerford 

Property. 

6. Admit as to the first two sentences and denied as to the remainder. 

7. Denied, that the Complaint pleads any valid cause of action. 

8. Denied, that the Complaint pleads the facts required to state a claim for declaratory relief. 

9. Denied. 

JURISDICTION 

10. Without knowledge and therefore denied. 

11. The responses to the prior allegations are incorporated by reference.  

12. Denied 

13. Denied 

VENUE 

14. Admit. 

THE PARTIES 

15. Without knowledge and therefore denied. 
 

16. Without knowledge and therefore denied. 
 

17. Admit. 
 

STATEMENT OF FACTS 

18. Without knowledge and therefore denied.  

19. Without knowledge, except denied that the 1899 deed from Edward and Anna 

Hungerford donated 160 acres of land for school. 

20. Without knowledge and therefore denied.  

21. Without knowledge and therefore denied.  
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22. Without knowledge and therefore denied.  

23. Admit, only that a school was owned by a charitable trust, Denied the school was the 

trust. 

24. Denied, that the 1899 Trust conveyed anything other than the 40 acres described therein. 

25. Denied.  

26. Admit only that the reported decision exists. 

27. Admit only that the reported decision exists. 
 

28. Admit only that the reported decision exists. 
 

29. Admit only that the reported decision exists. 

30. Admit. 

31. Admit. 

32. Admit that the Defendant acquired approximately 300 acres described in the deed and 

that a decision relating thereto can be found at 57 So.2d 452 (Fla. 1952).  

33. Admit only to the extent the public record speaks for itself. 

34. To the extent a response is deemed required, it is denied. 

35. To the extent a response is deemed required, it is denied. 
 

36. To the extent a response is deemed required, it is denied. 
 

37. To the extent a response is deemed required, it is denied. 
 

38. Admit Exhibit 1 is a 1951 deed to the School Board. The remainder of paragraph 38 is 

denied. 

39. Without knowledge therefore denied, except, admit a decision is reported at 57 So.2d 452 

(Fla. 1952). 

40. Denied, except Admit that a portion of the property was used for a school for a limited 
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duration of time and that an order was entered that speaks for itself. 

41. Admit. 

42. Admit only with respect to the action referenced in paragraph 40, denied as to the 

remainder.  

43. The response to paragraph 42 is incorporated herein by reference. 

44. Admit only until such schools became illegal, denied as to the remainder. 

45. Admit until such schools became illegal, denied as to the remainder. 

46. Denied. 

47. Denied. 

48. Admit only that the 1962 case was filed, denied as to the remainder. 

49. Admit only the court file in this action exists and speaks for itself, denied as to the 

remainder. 

50. Admit only the court file in this action exists and speaks for itself, denied as to the 

remainder. 

51. Without knowledge and therefore denied.   

52. Without knowledge and therefore denied.  

53. Without knowledge and therefore denied.  

54. Without knowledge and therefore denied. 

55. Admit. 

56. Without knowledge and therefore denied.  

57. Without knowledge except admit Hungerford Elementary continues to operate. 

58. Admit the School Board was released from court supervision in 2010, and the remainder 

is denied. 
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59. Admit only that the Settlement Agreement exists and speaks for itself, the remainder of 

the allegations are denied. 

60. Denied. 

61. Admit.  

62. Admit that the School Board has sold portions of the Hungerford Property, but without 

knowledge as to the successor trustees’ objections to a sale. 

63. Admit.   

64. Admit.  

65. Admit. 

66. Admit. 

67. Denied, except Admit only multiple sales have occurred and the restrictions on the 

property were released. 

68. Admit.  

69. Admit. 

70. Admit that the public records speak for themselves and without knowledge as to the 

remainder. 

71. Admit that the public records speak for themselves and without knowledge as to the 

remainder. 

72. Admit that the public records speak for themselves and without knowledge as to the 

remainder. 

73. Admit that the public records speak for themselves and without knowledge as to the 

remainder. 

74. Admit that the public records speak for themselves and without knowledge as to the 
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remainder. 

75. Admit that the public records speak for themselves and without knowledge as to the 

remainder. 

76. Denied. 

77. Denied. 

78. Denied. 

79. Denied 

80. Admit. 

81. Denied. 

82. Denied. 

83. Denied that anyone has any right to enforce a released use restriction that on its face 

violates the Equal Protection Clause of the United States Constitution. 

84. Denied. 

85. Denied. 

86. Admit. 

87. Admit only the joint stipulation speaks for itself, denied as to the remainder. 

88. Admit only the joint stipulation speaks for itself, denied as to the remainder. 

89. Admit only that the court records speak for themselves, denied as to the remainder. 

90. Denied. 

91. Without knowledge and therefore denied. 

92. Admit. 

93. Admit only that the court records speak for themselves, denied as to the remainder. 

94. Admit only that the court records speak for themselves, denied as to the remainder. 
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95. Denied. 

96. Admit only that the court records speak for themselves, denied as to the remainder. 

97. Admit that the public records speak for themselves, denied as to the remainder. 

98. Admit that the public records speak for themselves, denied as to the remainder. 

99. Admit that the public records speak for themselves, denied as to the remainder. 

100. Admit that the public records speak for themselves, denied as to the remainder. 

101. Admit that the public records speak for themselves, denied as to the remainder. 

 

102. Denied. 

103. Denied as phrased, Admit only that the 2016 Amended Settlement exists and speaks for 

itself. 

104. Denied. 

105. Without knowledge and therefore denied. 

106. Admit only that the public records speak for themselves, denied as to the remainder. 

107. Admit only that the public records speak for themselves, denied as to the remainder. 

108. Denied. 

109. Without knowledge, except denied that separate public schools for black children are 

beneficial for children or the public. 

110. Without knowledge and therefore denied. 

111. Without knowledge and therefore denied. 

112. Admit only that the public records speak for themselves, denied as to the remainder. 

113. Admit only that the invalid 1951 deed restriction was unenforceable and released, 

denied as to the remainder. 
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114. Admit only that the public records speak for themselves, denied as to the remainder. 

115. Admit only that the public records speak for themselves, denied as to the remainder. 

116. Admit only that the public records speak for themselves, denied as to the remainder. 

117. Denied. 

118. Denied, except Admit there is no private interest in the School Board’s land held by The 

Hungerford Chapel Trust, or anyone other than the School Board. 

119. Admit the public records speak for themselves, denied as to the remainder. 

120. Denied 

121. Denied.  

122. Admit only that the School Board has contracted and sold land in the past, denied there 

is any pending sales contract. 

123. The prior contracts speak for themselves, denied as to the remainder. 

124. Admit that any School Board contract speaks for itself, denied as to the remainder. 

125. Admit only that the contract speaks for itself and was between two public entities, 

denied as to the remainder. 

126. Admit. 

127. Admit. 

128. Admit. 

129. Admit. 

130. Without knowledge and therefore denied. 

131. Admit only that any written appraisal of the land speaks for itself, denied as to the 

remainder. 

132. Admit. 
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133. Admit that there were extensions, without knowledge as to the remainder and therefore 

denied. 

134. Admit only the public records speak for themselves, denied as to the remainder. 

135. Admit only the public records speak for themselves, denied as to the remainder. 

136. Admit only the public records speak for themselves, denied as to the remainder. 

137. Admit only a termination was received, denied as to the remainder. 

138. Admit. 

139. Denied. 

140. Admit. 

141. Admit. 

142. Admit only that School Board in-house counsel gave the School Board his written 

opinion regarding public interests, denied as to the remainder. 

143. Admit. 

144. Denied. 

145. Denied any educational facilities remain. 

146. Without knowledge, except special events have continued. 

147. Admit only that the facilities were demolished, the remainder of which are denied. 

148. Denied the unsafe facilities were providing public benefit at the time of demolition. 

149. Denied. 

150. Without knowledge and therefore denied. 

151. Without knowledge and therefore denied. 

152. Without knowledge and therefore denied. 

153. Without knowledge and therefore denied. 
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154. Without knowledge and therefore denied. 

155. Without knowledge and therefore denied. 

156. Denied historic preservation satisfies the deed restriction and without knowledge to the 

remainder and therefore denied. 

157. Admit. 

158. Without knowledge as to prior conveyances and denied that it has disposed of the 

remainder. 

159. Admit as to the currently existing OCSB property. 

160. Admit as to the currently existing OCSB property. 

161. Without knowledge and therefore denied. 

162. Admit. 

163. Admit. 

164. Admit only as partial quote, and that the governing law speaks for itself.  The remainder 

of the provision states: “Upon disposal of any land or real property, funds received shall 

be deposited into a depository account pursuant to SREF, section 2.1(4)(a)-(h) and 

credited to the fund source used for the original acquisition. If the original acquisition 

was by private grant or donation, the proceeds from the sale shall be deposited into a 

depository account pursuant to SREF, section 2.1(4)(h), and shall be expended only on 

capital outlay projects unless otherwise prescribed by the grantor or donor in writing or 

in a written agreement with the Board. If the original fund source cannot be determined, 

proceeds of the sale shall be credited pursuant to SREF, section 2.1(4)(h) and shall be 

expended only on capital outlay projects. This section does not apply to the granting of 

easements, rights-of-way or leases of Board property for no consideration.”  None of this 
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provision speaks to donation of property to an outside entity for no consideration.    

 

165. Admit only as a partial quote, and that the governing law speaks for itself. 

166. Admit only as a partial quote, and that the public record speaks for itself. 

167. Admit. 

168. Admit. 

169. Without knowledge as to prior conveyances and denied that it has disposed of the 

remainder. 

170. Without knowledge. 

171. Without knowledge as to the need for the property, Denied as to the remainder. 

172. Denied. 

173. Denied. 

174. Denied there is any action or decision pending to dispose of the property and denied as 

to the remainder. 

175. Admit only that Eatonville residents are a portion of the public interests the School 

Board must consider, Denied as to the remainder. 

176. Without knowledge and therefore denied. 

177. Without knowledge and therefore denied. 

178. Denied. 

179. Denied. 

180. Denied the School Board has the right or duty to preserve historic land. 

181. Without knowledge and therefore denied. 

182. Without knowledge and therefore denied. 
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183. Without knowledge and therefore denied. 

184. Without knowledge and therefore denied. 

185. Without knowledge and therefore denied. 

186. Without knowledge and therefore denied. 

187. Without knowledge and therefore denied. 

188. Without knowledge and therefore denied. 

189. Without knowledge and therefore denied. 

190. Without knowledge and therefore denied. 

191. Without knowledge and therefore denied. 

192. Without knowledge and therefore denied. 

193. Without knowledge and therefore denied. 

194. Without knowledge and therefore denied. 

195. Without knowledge and therefore denied. 

196. Without knowledge and therefore denied. 

197. Denied as to use of educational facilities after 2020, without knowledge and denied as to 

the remainder. 

198. Without knowledge and therefore denied. 

199. Without knowledge and therefore denied. 

200. Without knowledge and therefore denied. 

201. Without knowledge and therefore denied. 

202. Without knowledge and therefore denied. 

203. Without knowledge and therefore denied. 

204. Without knowledge and therefore denied. 
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205. Without knowledge and therefore denied. 

206. Denied that there is any pending sale, development plan, request, or proposal and denied 

as the remainder. 

207. Without knowledge and therefore denied. 

208. Without knowledge and therefore denied. 

209. Without knowledge and therefore denied. 

210. Without knowledge and therefore denied. 

211. Without knowledge and therefore denied. 

212. Denied that there is any pending sale development plan, request, or proposal and denied 

as the remainder. 

213. Denied that there is any pending sale development plan, request, or proposal and denied 

as the remainder. 

214. Denied. 

215. Denied. 

216. Denied. 

217. Denied. 

218. Without knowledge and therefore denied. 

219. Without knowledge and therefore denied. 

220. Denied that there is any pending sale, development plan, request, or proposal and denied 

as the remainder. 

221. Denied that there is any pending sale, development plan, request, or proposal and denied 

as the remainder. 

222. Denied that there is any pending sale, development plan, request, or proposal and denied 
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as the remainder. 

223. Without knowledge and therefore denied. 

224. Without knowledge and therefore denied. 

225. Without knowledge and therefore denied. 

226. Without knowledge and therefore denied. 

227. Denied. 

228. Denied that there is any pending sale, development plan, request, or proposal and denied 

as the remainder. 

229. Without knowledge and therefore denied. 

230. Without knowledge and therefore denied. 

231. Without knowledge and therefore denied. 

232. Without knowledge and therefore denied. 

233. Without knowledge therefore denied, except Admit that the public court records speak 

for themselves. 

234. Without knowledge therefore denied, except Admit that the public court records speak 

for themselves. 

235. Without knowledge and therefore denied. 

236. Without knowledge and therefore denied. 

237. Without knowledge and therefore denied. 

238. Without knowledge and therefore denied. 

239. Without knowledge and therefore denied. 

240. Without knowledge and therefore denied. 

241. Without knowledge and therefore denied. 
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242. Without knowledge and therefore denied. 

243. Without knowledge and therefore denied. 

244. Without knowledge and therefore denied. 

245. Without knowledge and therefore denied. 

246. Denied any OCSB action has “devalued” the Hungerford name because the Hungerford 

Elementary School is still operated by the OCSB, without knowledge and therefore 

denied as to the remainder. 

247. Without knowledge and therefore denied. 

FIRST CLAIM FOR RELIEF 
AGAINST DEFENDANT SCHOOL BOARD 
Florida’s Declaratory Judgment Act § 86.021 

Deed Restriction & Deed Release Validity 

248. The prior responses are realleged. 

249. Denied. 

250. Denied. 

251. Denied. 

252. Denied. 

253. Denied. 

254. Denied. 

255. Denied. 

256. Denied. 

257. Denied. 

258. Without knowledge and therefore denied. 

259. Denied. 

260. Without knowledge and therefore denied. 
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261. Denied. 

262. Denied. 

263. Denied. 

264. Denied. 

SECOND CLAIM FOR RELIEF 
AGAINST DEFENDANT SCHOOL BOARD 
Florida’s Declaratory Judgment Act § 86.011 

Compliance with Statutory Procedures for Disposal of School Property 

265. The prior responses are realleged. 

266. Denied. 

267. Denied. 

268. Denied in the context of this action, Admit as a general inapplicable 

statement. 

269. Denied. 

270. Denied. 

271. Denied. 

272. Denied. 

273. Denied. 

274. Denied. 

275. Denied. 

276. Denied. 

277. Denied. 
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AFFIRMATIVE DEFENSES 

 The Defendant hereby asserts and alleges the following Affirmative Defenses to the claims 

set forth in Plaintiff’s Complaint: 

First Affirmative Defense 
 

Count I requests that the trial court violate the Equal Protection Clause of the 
United States Constitution 

 
The Count I 1951 use restriction that originally encumbered the approximately 300-acre 

original Hungerford real property, which includes the remaining OCSB real property, cannot be 

enforced because it is an unconstitutional race-based restriction requiring the OCSB to operate a 

public school for African American children, which would obviously violate the United States 

Constitution’s Equal Protection Clause and multiple controlling United States Supreme Court 

precedent. 

Second Affirmative Defense 
 

Count I would violate the Court Approved Desegregation Plans  
and the 2010 Settlement Agreement. 

 
Count I seeks to have this court violate the approved desegregation orders that precluded 

OCSB from operating African American only schools and the October 2010 Settlement 

Agreement that requires OCSB to ensure balancing of schools to promote desegregation. 

Third Affirmative Defense  

Count I seeks to enforce the cancelled 1951 use restriction. 

The Count I use restriction was cancelled by Court action as to part of OCSB’s Hungerford 

real property when the OCSB conveyed a portion to the FDOT in 1963 for a non-school use and 

as cancelled by the Court action in the 1974 Final Decree allowing the conveyance of land to 
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multiple parties for non-school use, including Interstate Park, Wesh-2, the Town of Eatonville for 

Parks, Community Centers, Libraries and for lake access, to FDOT, and to Hostdime.  

Fourth Affirmative Defense 

Count I seeks to enforce a released 1951 use restriction. 

The Hungerford Chapel Trust, as successor to the original grantor, released the 1951 use 

restriction in 2022 in the Plaintiff’s Amended Complaint Exhibit 2, that cannot be reinstated by 

the Plaintiffs who have alleged no ownership interest in the OCSB Hungerford real property.  

Fifth Affirmative Defense 

Counts I and II fail to join indispensable parties. 

Both counts of Plaintiffs’ Complaint must be dismissed for failure to join the following 

indispensable parties, the Hungerford Chapel Trust, the prior property owner and a party to the 

prior settled litigation who was paid $1,000,000 by OCSB as settlement and for the release of the 

use restriction, HostDime LLC the current owner of part of OCSB’s original Hungerford real 

property who purchased its property from OCSB, obtained permits and improved the property, 

which is not being used as a school for African American children, the Florida Department of 

Transportation, another owner of what used to be OCSB’s original Hungerford real property, and 

the Town of Eatonville who was also a party to prior litigation and the 2016 settlement agreement 

eliminating the 1951 use restriction.  The Plaintiffs have failed to join all owners of the original 

Hungerford Property or their successors interest, that will be adversely affected if the 1951 use 

restriction is reinstated as sought in Count I and it is determined that the School Board failed to 

properly dispose of the portions of the Hungerford real property that are held by the above non-

joined current owners who are indispensable parties. 
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Sixth Affirmative Defense 

Count I - Collateral Estoppel and Res Judicata 

The 2015 Court-Approved Settlement Agreement (“Settlement Agreement”), the First 

Amendment to Settlement Agreement, and the Order on Joint Notice of Settlement and Motion to 

Cancel Non-Jury Trial, and   Order Approving Joint Stipulation for Settlement and Motion to 

Approve Joint Stipulation, all attached hereto as Exhibit “A,” “B,” “C,” and “D”, requires 

dismissal of the Complaint based upon collateral estoppel and res judicata since it resulted in a 

final judgment of dismissal based on a court approved settlement by the interested parties and the 

Plaintiff’s failed to intervene or appeal the resolution of that litigation, even though Plaintiffs 

existed and could have attempted to intervene in that action. 

Seventh Affirmative Defense  

 Counts I and II - lack of subject matter jurisdiction. 

This Court lacks jurisdiction to act as an appellate court to rule on Plaintiffs’ untimely 

efforts to challenge the multiple court rulings alleged in the Complaint and to undo prior litigation 

rulings and dismissals where Plaintiffs failed to intervene or file any appeal to join or appeal the 

prior Court rulings and settlement relating to OCSB’s Hungerford real property. In Case No. 2011-

CA-000792-O, the Order on Joint Notice of Settlement and Motion to Cancel Non-Jury Trial the 

Court approves the Settlement Agreement requiring the cancellation of the 1951 use restriction 

and retained jurisdiction to enforce the Settlement Agreement, that only the parties to that 2011 

action can enforce or alter. (copies of which are attached hereto as Exhibits “A”-“D”) 

Eighth Affirmative Defense  

 Counts I and II - Lack of Standing 

Plaintiffs lack standing as a matter of law as they do not have any ownership interest or right to 



20 
 

lien OCSB’s property, such that they lacked standing to have intervened in the litigation they now 

attempt to untimely challenge. The test to determine whether a party has a right to have any 

participation in litigation is governed by Rule 1.230 Fl. R. Civ. P. and the first part of a two part 

test is set forth in Morgareidge v. Howey, 75 Fla.234, 238-39, 78 So. 14, 15 (1918): 

 
[T]he interest which will entitle a person to intervene . . . must be in the 
matter in litigation, and of such a direct and immediate character that the 
intervenor will either gain or lose by the direct legal operation and effect 
of the judgment. In other words, the interest must be that created by a 
claim to the demand in suit or some part thereof, or a claim to, or lien upon, 
the property or some part thereof, which is the subject of litigation. 
 

Id. (Underlined emphasis added). 
 

 Plaintiffs fail to allege any ownership interest, right to lien, or contractual right to establish 

their standing to attempt to untimely intervene and overturn the prior court rulings and third parties 

negotiated settlement agreement obligations to which the Plaintiffs have never been a party.  

Plaintiffs fail to allege any special injury as required to state any claim against the OCSB or its 

real property. Plaintiffs also lack standing because neither are a member of the class identified in 

the illegal use restriction and neither could attend a school for African American children located 

on the Hungerford Property. In addition to Plaintiffs’ failure to allege a direct interest in the School 

Board real property that would have required denial of a timely motion to intervene in the actions 

Plaintiff seeks to untimely challenge, Plaintiffs untimely claims directly challenge instead of 

protecting the interests of the parties to the prior litigation, contrary to the requirements of  Fla. R. 

Civ. P. 1.230, as construed in Union Cent. Life Ins.Co. v. Carlisle, 593 So. 2d 505, 508 (Fla. 1992) 

(stating that “intervention should be limited to the extent necessary to protect the interests of all 

parties”).  Counts I and II should be dismissed because they are nothing more that untimely 



21 
 

attempts to intervene and appeal the prior court rulings and agreements that Plaintiffs were not 

party to and where Plaintiff failed to allege any basis for a timely intervention.  

Ninth Affirmative Defense  

Counts I and II – Failure to pursue administrative remedy  

The Florida Administrative Procedure Act, specifically §120.56 Fla. Stat. (2023), governs 

challenges to OCSB decisions relating to the control and operation of schools and OCSB’s real 

property and provides the forum and procedures for challenging OCSB’s prior decisions relating 

to OCSB’s Hungerford real property.  Counts I and II of Plaintiffs’ Amended Complaint seek to 

challenge prior OCSB real property transactions and litigation settlements that are barred by 

Plaintiffs’ failures to timely file any Florida Administrative Procedure Act claim, intervention, or 

appeal of OCSB’s prior actions relating to the Hungerford property.  

Tenth Affirmative Defense  

Count II - Lack of present controversy. 

There is no present, actual controversy with respect to Count II which is required to allege 

a declaratory judgment claim, because the OCSB has no pending activity seeking to make any use 

or disposition of the remaining OCSB Hungerford Property, and the prior contract to sell the 

remaining Hungerford Property has been cancelled.   Moreover, the Superintendent has provided 

a Report to the School Board which indicates that there is no current or pending activity seeking 

to make any use or disposition and that prior to any such recommendation to the School Board that  

the staff have been directed to comply with and provide the School Board with proof of compliance 

with the Florida statutes and the State Requirements for Educational Facilities as set forth in the 

attached Exhibit “E” (the “Superintendent’s Report”).  

 



22 
 

Eleventh Affirmative Defense 

Count II – Moot 

 The cancellation of the Contract renders Plaintiff’s challenges and claims protesting the 

Contract as alleged in Count II moot. Moreover, the Superintendent has provided a Report to the 

School Board which indicates that there is no current or pending activity seeking to make any use 

or disposition and that prior to any such recommendation to the School Board that the staff have 

been directed to comply with and provide the School Board with proof of compliance with the 

Florida statutes and the State Requirements for Educational Facilities as set forth in the 

Superintendent’s Report.  

Twelfth Affirmative Defense  

 Counts I and II - Statute of Limitations 

Plaintiffs waived these claims by failing to object, and allowing the OCSB property 

acquired in 1951 to be used for multiple other uses that did not educate African American children, 

including but not limited to Florida Department of Transportation improvements, the WESH 

Channel 2 office facility, a tennis court facility, the Hostdime Property data server facility, a public 

library and park owned by the Town of Eatonville, an industrial park and former Costco Center 

among others. This action is barred by the statute of limitations which began to run when the OCSB 

sold part of the Hungerford Property to the Florida Department of Transportation for non- school 

use in 1963. 

Thirteenth Affirmative Defense 

 Counts I and II – Satisfaction 

The OCSB satisfied the 1951 restriction by operating a Vo-Tech school for African 

Americans on the Hungerford Property until such time as it was closed due to the change in law 
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and educational requirements. The OCSB satisfied the 1951 restriction by opening an elementary 

school in 1965 which was required to be desegrated by the United States Supreme Court rulings 

construing the Equal Protection Clause of the United States Constitution. 

Fourteenth Affirmative Defense  

Counts I and II Failure to attach the documents required allege a cause of action. 

Plaintiffs fail to allege and attach any document satisfying Florida Statute §689.01 to 

establish either Plaintiff has any interest in OCSB’s real property that entitles either Plaintiff to 

interfere with the OCSB’s real property use and disposition.  Moreover, Plaintiff’s fail to attach 

the documents required to allege a cause of action including but not limited to the 160-acre 

conveyance alleged in paragraph 19 and the 1899 Trust alleged in paragraph 24 and 25. 

Fifteenth Affirmative Defense 

Counts I and II – Complaint is Internally Repugnant 

The Allegations of Amended Complaint are internally repugnant and require dismissal for 

failure to state a cause of action, since Plaintiffs admit that the Hungerford Trust had no standing 

to challenge the OCSB’s 1974 court release of the restriction and subsequent sales in paragraphs 

6 through 65, which preclude the more remote Plaintiffs in this action from having standing to 

obstruct the OCSB’s use of its real property. 

Sixteenth Affirmative Defense 

Count I- Illegal contract. 

Any contractual or deed language requiring OCSB to operate a public school to provide 

public education only for African American children is an illegal contract that cannot be enforced 

by the Court. 
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Seventeenth Affirmative Defense 

Count I – Improper Reformation of Agreements 

The Plaintiff’s Complaint in Count I attempts to improperly reform certain deeds and 

settlement agreements by seeking to reinstate a revised use restriction contrary to the parties 

contrary releases and settlements, to force the property to be used for educational purposes without 

reference to the previous requirements of educating African American Children and contrary to 

the binding agreements releasing the use restriction. See Brown v. Brown, 501 So. 2d 24, 27 (Fla. 

5th DCA 1986): “Even in a proper case for reformation the court cannot make a new contract for 

the parties, as the trial court attempted to do in this case, but can only reform a definite prior 

existing contract which was merely defectively evidenced in writing.” See also Providence Square 

Ass'n, Inc. v. Biancardi, 507 So. 2d 1366, 1369–70 (Fla. 1987): “Notably, in reforming a written 

instrument, an equity court in no way alters the agreement of the parties. Instead, the reformation 

only corrects the defective written instrument so that it accurately reflects the true terms of the 

agreement actually reached.”  

Eighteenth Affirmative Defense 

Counts I and II fail to state an action. 

The Amended Complaint contains a great deal of surplusage instead of the facts required to allege 

the required elements of either of the two counts at issue in this complaint:  

“The amended complaint does not comply with Florida Rule of Civil Procedure 
1.110(b): ‘[a] pleading which sets forth a claim for relief ... must state a cause of 
action and shall contain ... (2) a short and plain statement of the ultimate facts 
showing that the pleader is entitled to relief ....’ (emphasis added). However, if a 
complaint states a cause of action, ‘it should not be dismissed, but [the] extraneous 
portions of the complaint should be treated as surplusage.’ Harrell v. Hess Oil & 
Chem. Corp., 287 So. 2d 291, 294 (Fla. 1973) (citations omitted). The amended 
complaint in this case is 87 pages long and contains 470 numbered paragraphs. 
There is plenty of ‘surplusage’ in it, which makes it difficult for both opposing 
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counsel and the courts to discern the issues raised and the sufficiency of the 
pleading.” Harrison v. Stratos, 326 So. 3d 702, 703 (Fla. 4th DCA 2021). 
 

The Amended Complaint fails to state a cause of action because most of these factual allegations 

are unnecessary to decide whether the use restriction on the subject property was properly released 

and whether the School Board must comply with §1013.28, Fla. Stat. when disposing of property. 

Dated: December 21, 2023 

/s/ Christopher J. Wilson  
Christopher J. Wilson  
Florida Bar No. 014878  
C.J. Wilson Law, P.A. 
1636 Hillcrest Street  
Orlando, Florida 32803  
Telephone No.: (407) 232-2003  
Facsimile No.: (407) 305-6184  
Primary Email: chris@cjwilsonlaw.net  
Secondary Email: kathy@cjwilsonlaw.net  
 
/s/ Keith A. Graham  
Keith A. Graham 
Florida Bar No. 705314 
Marchena and Graham, P.A. 
976 Lake Baldwin Lane, Suite 101  
Orlando, Florida 32814  
Telephone No.: (407) 658-8566  
Facsimile No.: (407) 281-8564  
Primary Email: kgraham@mgfirm.com  
Secondary Email: jsabater@mgfirm.com 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Defendant’s Answer 

and Affirmative Defense has been electronically filed with the Orange County Clerk of Court using 

the E-Filing Portal System and furnished via email this 21st day of December, 2023 to Kirsten 

Andersen, Esq.  

/s/ Christopher J. Wilson  
Christopher J. Wilson  
Florida Bar No. 014878  
C.J. Wilson Law, P.A.  
Orlando, Florida 32803  
Telephone No.: (407) 232-2003  
Facsimile No.: (407) 305-6184  
Primary Email: chris@cjwilsonlaw.net  
Secondary Email: kathy@cjwilsonlaw.net  
Attorney for School Board of Orange County, FL 
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