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INTRODUCTION 

 The Court should dismiss Plaintiff Southern Poverty Law Center’s (“SPLC’s”) attempt to 

misconstrue Jennings v. Rodriguez, 138 S. Ct. 830, 840-41 (2018), to shoehorn amorphous 

access to counsel claims and circumvent explicit jurisdictional bars. Defendants the United 

States Department of Homeland Security (“DHS”) and U.S. Immigration and Customs 

Enforcement (“ICE”) (collectively “Defendants”), by and through undersigned counsel and 

pursuant to Federal Rule of Civil Procedure 12(h)(3), respectfully move to dismiss Claims Nos. 

1, 2, 3, 5, and 6 of the Second Amended Complaint (“SAC”) filed August 28, 2019 (ECF No. 

70), for lack of subject-matter jurisdiction. In support of this motion, Defendants respectfully 

refer the Court to this memorandum and the entire record in this case. 

 This Court lacks subject matter jurisdiction to review SPLC’s claims on behalf of its 

client-detainees’ due process rights arising within the context of removal proceedings. First, the 

Immigration and Nationality Act (“INA”) requires “all questions of law and fact . . . arising from 

any action taken or proceeding brought to remove an alien from the United States” to be 

reviewed exclusively in federal courts of appeals—not district courts—after exhausting 

administrative proceedings, 8 U.S.C. §§ 1252(b)(9), 1252(a)(5), including Plaintiff’s “policies 

and practices challenges,” right-to-counsel claims, and procedural-due-process challenges, 

J.E.F.M. v. Lynch, 837 F.3d 1026, 1029, 1033, 1035 (9th Cir. 2016); Nat’l Immigration Project 

of Nat’l Lawyers Guild v. Executive Office of Immigration Review (“NIPNLG”), No. 1:20-0852, 

2020 WL 2026971 (D.D.C. Apr. 28, 2020); Vetcher v. Sessions, 316 F. Supp. 3d 70, 76 (D.D.C. 

2018). Likewise, pursuant to sections 1226(a), 1226(e), 1252(a)(2)(B)(ii) and 1231(g), SPLC 

may not challenge discretionary determinations concerning bond, parole, or the geographic 

detention of detainees outside of the context of removal proceedings. SPLC’s hodgepodge of 
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allegations concerning unidentified detainees in various Facilities does not surmount the explicit 

jurisdictional bars.  

Second, the Administrative Procedure Act (“APA”) only provides an avenue for relief 

when both a final agency action has occurred, and when there is no other adequate remedy for 

that final action. 5 U.S.C. § 704. Consistent with the recent decision in NIPNLG, 2020 WL 

2026971 at *10, until an immigration judge renders a final order in a detainee’s individual case, a 

final agency action with respect to SPLC’s client-detainees’ due process claims has not occurred. 

Nor does the APA provide a valid cause of action where—as here—the statutory scheme 

precludes judicial review through its “express language, . . . the structure of the statutory scheme, 

its objectives, its legislative history, [or] the nature of the administrative action involved.” 

Joorabi v. Pompeo, No. 1:20-CV-108-RCL, 2020 WL 2527209, at *5 (D.D.C. May 17, 2020) 

(citation omitted); see 5 U.S.C. § 701(a)(1). Section 1252(b)(9) is, therefore, the sole and 

exclusive avenue for judicial review of claims arising from actions taken to remove detainees.  

Finally, SPLC lacks standing to assert claims on behalf of detainee clients because it 

failed to allege a particularized harm. See NIPNLG, 2020 WL 2026971 at *7-8. Because this 

Court lacks subject-matter jurisdiction, this Court should grant Defendants’ Motion to Dismiss 

SPLC’s Claims Nos. 1, 2, 3, 5, and 6.1 

LEGAL STANDARD  

“If the court determines at any time that it lacks subject-matter jurisdiction,” it “must 

dismiss the action.” Fed. R. Civ. P. 12(h)(3). Rule 12(h)(3) “merely clarifies that lack of subject 

matter jurisdiction is a defense that is never waived and that, if such jurisdiction is lacking, the 

                                                            
1  At this time, Defendants do not seek dismissal on SPLC’s sole remaining claim, Claim No. 4, 
concerning its First Amendment claims. 
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appropriate disposition is dismissal.” Harbury v. Hayden, 444 F. Supp. 2d 19, 26 (D.D.C. 2006), 

aff’d, 522 F.3d 413 (D.C. Cir. 2008). “Parties cannot waive subject matter jurisdiction by their 

conduct or confer it by consent, and the absence of such jurisdiction can be raised at any time.” 

Keeton v. Wells Fargo Corp., 987 A.2d 1118 (D.C. Cir. 2010); e.g., Euclid Street, LLC v. 

District of Columbia Water and Sewer Authority, 41 A.3d 453, 454 n.2 (D.C. Cir. 2012) (“A 

court’s lack of subject-matter jurisdiction cannot be waived.”). “The objection that a federal 

court lacks subject-matter jurisdiction, see Fed. Rule Civ. Proc. 12(b)(1), may be raised at any 

stage in the litigation, even after trial and the entry of judgment, Rule 12(h)(3).” Arbaugh v. Y&H 

Corp., 546 U.S. 500, 500 (2006) (citing Kontrick v. Ryan, 540 U.S. 443, 455 (2004)). “The 

distinction between a Rule 12(h)(3) motion and a Rule 12(b)(1) motion is simply that the former 

may be asserted at any time and need not be responsive to any pleading of the other party.” 

Berkshire Fashions, Inc. v. M.V. Hakusan III, 954 F.2d 874, 880 n.3 (3d Cir. 1992). 

When faced with a Rule 12(h)(3) motion, a court should treat the motion as a traditional 

Rule 12(b)(1) motion for lack of subject-matter jurisdiction. Murray v. Amalgamated Transit 

Union, 206 F. Supp. 3d 202, 207 (D.D.C.), amended in part, 220 F. Supp. 3d 72 (D.D.C. 2016), 

and aff’d, 719 F. App’x 5 (D.C. Cir. 2018) (citing Haase v. Sessions, 835 F.2d 902, 905–06 

(D.C. Cir. 1987); see Bender v. Williamsport Area Sch. Dist., 475 U.S. 534, 541 (1986); see also 

United States ex rel. El–Amin v. George Washington Univ., No. Civ. A 95–2000(JGP), 2005 WL 

485971, at *3 (D.D.C. Feb. 25, 2005); see, e.g., Augustine v. United States, 704 F.2d 1074, 1075 

n.3 (9th Cir. 1983) (converting a post-answer Rule 12(b)(1) motion into a Rule 12(h)(3) motion 

because “[t]he matter of subject matter jurisdiction . . . may be raised by the parties at any time”).  

In a Rule 12(b)(1) motion to dismiss, the plaintiff bears the burden of establishing the 

court has subject-matter jurisdiction. Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). A 
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court may appropriately dispose of a case under Rule 12(b)(1) for standing, and may “consider 

the complaint supplemented by undisputed facts evidenced in the record, or the complaint 

supplemented by undisputed facts plus the court’s resolution of disputed facts.” Coalition for 

Underground Expansion v. Mineta, 333 F.3d 193, 198 (D.C. Cir. 2003) (citations omitted); see 

also Artis v. Greenspan, 223 F. Supp. 2d 149, 152 n.1 (D.D.C. 2002) (“A court may consider 

material outside of the pleadings in ruling on a motion to dismiss for lack of venue, personal 

jurisdiction or subject matter jurisdiction.”). Further, within this Circuit, prudential standing is a 

jurisdictional issue. Am. Immigration Lawyers Ass’n v. Reno, 199 F.3d 1352, 1357 (D.C. Cir. 

2000) (“we treat prudential standing as akin to jurisdiction”) (citations omitted). 

At the stage in litigation when dismissal is sought, the plaintiff’s complaint must be 

construed liberally, and the plaintiff should receive the benefit of all favorable inferences that 

can be drawn from the alleged facts. EEOC v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 

624-25 (D.C. Cir. 1997). In spite of the favorable inferences that a plaintiff receives on a motion 

to dismiss, however, “it remains the plaintiff’s burden to prove subject matter jurisdiction by a 

preponderance of the evidence.” Harbury, 444 F. Supp. 2d at 26–27; Am. Farm Bureau v. Envtl. 

Prot. Agency, 121 F. Supp. 2d 84, 90 (D.D.C. 2000). 

BACKGROUND 

  ICE is the component of DHS charged with the enforcement of the United States’ 

immigration laws. See SAC ¶ 22; Answer to Second Amended Complaint (“Ans.”) ¶ 22. 

Enforcement and Removal Operations (“ERO”), which is an organization within ICE, enforces 

those immigration laws. SAC. ¶ 22, Ans. ¶ 22. ICE is responsible for the issuance and 

enforcement of immigrant detention standards that apply to all immigration detention centers: 

monitoring compliance with those standards through inspections, investigations and onsite 

supervision, and negotiating, developing, and executing the contracts that designate physical 
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structures for the detention of immigrants that comply with those standards and other applicable 

law. See SAC ¶ 302; Ans. ¶ 302. The detention facilities at issue here are Stewart Detention 

Center (“Stewart”), Irwin Detention Center (“Irwin”), LaSalle ICE Processing Center 

(“LaSalle”), and Pine Prairie ICE Processing Center (“Pine Prairie”) (collectively, the 

“Facilities”). SAC ¶¶ 49, 58, 65, 72. Stewart is in Lumpkin, Georgia; Irwin is in Ocilla, Georgia; 

Pine Prairie is in Pine Prairie, Louisiana; and LaSalle is in Jena, Louisiana. SAC ¶¶ 49, 58, 65, 

72; Ans. ¶¶ 49, 58, 65, 72. Detainees at the Facilities are subject to removal proceedings. See 

SAC ¶¶ 51, 59, 66, 75; Ans. ¶¶ 51, 59, 66, 75.  

ICE’s Performance Based National Detention Standards (“PBNDS”) provides program 

operations and management expectations within ICE’s detention system.2 The PBNDS applies to 

Service Processing Centers (“SPCs”), Contract Detention Facilities (“CDFs”), and state or local 

government facilities used by ERO through Intergovernmental Service Agreements (“IGSAs”).  

Generally, in contracts post-dating the creation of the PBNDS, the PBNDS are incorporated by 

reference into the IGSAs with the individual facilities.3  The 2011 PBNDS applies to Stewart, 

LaSalle, and Pine Prairie. Ans. ¶ 350; see SAC ¶ 350. The 2000 National Detention Standards 

apply to Irwin, which voluntarily complies with the 2008 PBNDS. Ans. ¶ 350; see SAC ¶ 350. 

Section 5.7 of the PBNDS provides measured standards for overall visitation within 

detention centers, and delineates guidelines for family, legal, and consular visits. See 2008, 2011 

PBNDS Preface, § 5.7. Section 5.7(J) provides guidance to facilities for visits by legal 

                                                            
2  ICE Detention Standards, U.S. Immigration & Customs Enforcement (February 24, 2012), 
https://www.ice.gov/factsheets/facilities-pbnds.  
 
3  ICE utilizes three sets of standards: the 2000 National Detention Standards, the 2008 PBNDS, 
and the 2011 PBNDS. Ans. ¶ 350; Detention Management, U.S. Immigration & Customs 
Enforcement (May 7, 2020), https://www.ice.gov/detention-management. All three versions are 
publicly available on ICE’s website.  
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representatives and legal assistants. Id. § 5.7(J). This guidance includes, inter alia, maintaining 

confidentiality during legal visits, scheduling notification procedures for legal visits, and 

attorney documentation guidelines. Id.  

SPLC is a legal advocacy organization that represents immigrant detainees at the 

Facilities. See SAC ¶¶ 14, 16; Ans. ¶¶ 14, 16. SPLC began its on-the-ground operations at the 

Facilities vis-à-vis its volunteer component, Southeastern Immigrant Freedom Initiative (“SIFI”), 

in April 2017 at Stewart, August 2017 at Irwin, September 2017 at LaSalle, and October 2018 at 

Pine Prairie. SAC ¶ 98. SIFI is on the legal referral list at the Facilities, and SIFI attorneys 

represent clients detained at the Facilities. SAC ¶ 98; Ans. ¶ 98. Through SIFI, SPLC “endeavors 

to provide effective and ethical removal defense to all their detained clients.” SAC ¶ 102.  

SPLC filed its initial Complaint on April 4, 2018, where it sought relief on behalf of 

detainees at Stewart, Irwin, and LaSalle. ECF No. 1. On May 4, 2018, SPLC filed a Motion for 

Preliminary Injunction, seeking emergency relief on behalf of detainees at LaSalle. ECF No. 32. 

The Parties entered into a settlement agreement in September 2018 to resolve the Preliminary 

Injunction motion. ECF No. 42. There, Defendants implemented structural and procedural 

changes related to access to counsel at LaSalle. Id. On September 26, 2018, Defendants filed a 

Motion to Sever and Transfer Venue. ECF No. 47. Defendants argued that the claims at Stewart, 

Irwin, and LaSalle do not arise out of the same transaction or occurrence, that the Court should 

sever the case into three facility-specific lawsuits, and that the Court should transfer the claims to 

the appropriate districts in which the three facilities are located (Middle District of Georgia and 

Western District of Louisiana). Id. On October 31, 2018, SPLC filed its First Amended 

Complaint, adding allegations from Stewart, Irwin, and LaSalle. ECF No. 48. On May 10, 2019, 

this Court denied Defendants’ Motion to Sever and Transfer Venue. ECF No. 62.  
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 SPLC filed its Second Amended Complaint on August 28, 2019. ECF No. 70. SPLC 

seeks relief on six causes of action: four claims on behalf of its client-detainee’s Fifth 

Amendment due process rights (Claim Nos. 1, 2, 3, and 5), one claim on behalf of its own First 

Amendment rights (Claim No. 4), and one claim on behalf of itself and its client-detainees 

pursuant to the Administrative Procedure Act (Claim No. 6). Id. SPLC relies upon, inter alia, 

allegations that the remoteness of the facilities, restrictions on attorney-client visitation hours, 

delays in attorney access attributed to detainee counts or guard shift changes, and lack of contact 

visitation frustrate SPLC’s client-detainees’ constitutional rights and fairness of removal 

proceedings.  SPLC further alleges the same with prohibitive security protocols for attorneys, 

paralegals, legal assistants, and SIFI volunteers when entering the Facilities. SAC ¶¶ 135-256, 

322. These policies, practices, and omissions, says SPLC, create substantial barriers to SPLC’s 

efforts to provide effective and ethical representation to their clients. See SAC ¶ 338. SPLC 

alleges various barriers to its ability to meet with its clients detained at the Facilities. SPLC 

claims a lack of confidentiality in attorney access rooms, inadequate numbers of attorney 

visitation rooms, phone banks, video-telecommunication (“VTC”) modules, and lack of 

interpretation services to seek relief. See SAC ¶ 322. SPLC alleges that ICE has also failed to 

enforce its own access to counsel standards in accordance with ICE’s PBNDS and its relevant 

access to counsel provisions. See SAC ¶¶ 288-315; see also 2008, 2011 PBNDS § 5.7. SPLC 

seeks declaratory and injunctive relief on behalf of itself (SPLC and SIFI, its volunteer 

component) and its client-detainees under the Fifth Amendment and the APA, 5 U.S.C. § 706. 

SAC at 86-87. SPLC also seeks declaratory and injunctive relief on behalf of itself under the 

First Amendment. Defendants answered the Second Amended Complaint on October 16, 2019. 

ECF No. 80.  
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 On November 27, 2019, SPLC propounded discovery asserting that their “Access to 

Counsel” claims includes medical professionals who are providing services relating to an 

underlying legal matter, and seeking documentation on mental health services and detainee self-

harm or suicide rates. See Excerpts of Plaintiff’s Discovery Requests at 2, 4, 7 (“Exhibit A”). 

SPLC also propounded discovery seeking documents and information including bed space ratios, 

a breakdown of all languages spoken by detainees and the number of detainees speaking that 

language, and both a gender and numerical breakdown by age of all detainees. Id. at 2, 4. On  

December 18, 2018, SPLC propounded Rule 34 Requests for Inspection, seeking two-day expert 

inspections of shift changes at the Facilities, and expert inspections of the detainee housing units 

and medical records. Id. at 11, 14, 15. The parties’ disputes concerning the appropriate scope of 

discovery pursuant to Federal Rule of Civil Procedure 26(b)(1) are currently pending before the 

Magistrate Judge, who has ordered briefing on the issues in dispute. See Minute Order of May 

21, 2020.  

Additionally, during the COVID-19 pandemic, SPLC moved for a Temporary 

Restraining Order asserting that Defendants’ response to the public health crisis also hindered 

access to counsel and courts at the Facilities. ECF No. 105; see Proposed Order at ECF No. 105-

11. Defendant objected to the request asserting that SPLC lacks standing and the Court lacks 

subject matter jurisdiction pursuant to 8 U.S.C. § 1252(a)(5), (b)(9), among other matters. ECF 

No. 112. The parties’ briefing is pending before the Court. 

ARGUMENT 
 

I. THE INA CATEGORICALLY BARS THIS COURT’S REVIEW OF SPLC’S 
CLAIMS SEEKING RELIEF ON BEHALF OF ITS CLIENT-DETAINEES___  
 

A. SPLC’s access-to-counsel allegations are inextricably intertwined with its 
client-detainees’ removal proceedings and barred from review per section 
1252(b)(9).  
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This Court cannot review SPLC’s claims, nor grant the relief SPLC seeks, because it 

lacks subject-matter jurisdiction. Rather, these claims “arise from” SPLC’s client-detainees’ 

immigration removal proceedings, and 8 U.S.C. § 1252(b)(9) bars judicial review by the district 

court.  

The INA provides that “a petition for review [PFR] filed with an appropriate court of 

appeals in accordance with [8 U.S.C. § 1252] shall be the sole and exclusive means for judicial 

review of an order of removal.” 8 U.S.C. § 1252(a)(5). The same section permits “[j]udicial 

review of all questions of law and fact, including interpretation and application of constitutional 

and statutory provisions, arising from any action taken or proceeding brought to remove an alien 

from the United States . . . only in judicial review of a final order.” Id. § 1252(b)(9) (emphasis 

added). Through § 1252, “Congress has clearly provided that all claims—whether statutory or 

constitutional—that ‘aris[e] from’ immigration removal proceedings can only be brought through 

the petition for review process in federal courts of appeals.” J.E.F.M., 837 F.3d at 1029. Taken 

together, “§ 1252(a)(5) and § 1252(b)(9) mean that any issue—whether legal or factual—arising 

from any removal-related activity can be reviewed only through the PFR process.” Id. at 

1031(emphasis in original); e.g., NIPNLG, 2020 WL 2026971 at *8–9 (“Plaintiff’s access-to-

counsel and due process claims arise as a ‘part of the process by which . . . removability will be 

determined.’”) (citation omitted); see also Jennings, 138 S. Ct. at 841 (§ 1252(b)(9) is a 

“jurisdiction bar” to challenges to “any part of the process by which [an alien’s] removability 

will be determined”); id. at 841 n.3 (“[t]he question is not whether [the challenged action] is an 

action taken to remove an alien but whether the legal questions in this case arise from such an 

action”) (emphases in original)).  
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Section 1252(b)(9)’s channeling provisions are “breathtaking” in scope and “vise-like” in 

grip, swallowing up “virtually all claims that are tied to removal proceedings.” J.E.F.M., 837 

F.3d at 1031 (quoting Aguilar v. U.S. Immigration and Customs Enf’t Div. of Dep’t of Homeland 

Sec., 510 F.3d 1, 9 (1st Cir. 2007)). These channeling provisions include “right-to-counsel 

claims” and “challenges to agency policies.” Id. at 1035. As a result, any challenge arising from 

any aspect of the processes or practices that apply to aliens in immigration proceedings are 

barred from the district court’s review. See Vetcher v. Sessions, 316 F. Supp. 3d 70, 76 (D.D.C. 

2018). That includes SPLC’s claims that ICE’s failure to implement and/or expand video-

teleconference or telephonic-hearing policies violate their statutory or due-process rights in 

removal proceedings. P.L. v. ICE, No. 19-cv-1336, 2019 WL 2568648, at *3 (S.D.N.Y. June 21, 

2019) (“Plaintiffs’ challenge to Defendants’ VTC policy arises from ‘proceeding[s] brought to 

remove [undocumented immigrants] from the United States.’”). The only exception to this 

jurisdictional bar that has been recognized in this Circuit is if a plaintiff challenges “the validity 

of a regulation of general applicability based on the administrative record generated in 

rulemaking.” O.A. v. Trump, 404 F. Supp. 3d 109, 128 (D.D.C. 2019). Further, in Jennings, the 

Supreme Court recognized habeas jurisdiction to challenge the constitutionality of prolonged 

immigration detention claims notwithstanding the statutory restriction. Jennings, 138 S. Ct. 830. 

But that is not the sort of challenge SPLC brings here. 

In contrast, SPLC’s vast access–to-counsel allegations stem from purported barriers to 

their client-detainees’ right to counsel in connection with removal proceedings that interferes 

with SPLC’s interests in serving its clients. Thus, by any realistic measure, SPLC’s allegations 

regarding frustration of their clients’ access or right to counsel (and any resulting interference on 

the work of SPLC) affecting the fairness of removal proceeding is part and parcel of the removal 
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proceeding itself. See 8 U.S.C. § 1362 (“In any removal proceedings before an immigration 

judge … the person concerned shall have the privilege of being represented by such counsel. . . 

.”); Skurtu v. Mukasey, 552 F.3d 651, 658 (8th Cir. 2008) (right-to-counsel claim must be 

brought through a petition for review because the claim is a “direct result of the removal 

proceedings”); Aguilar, 510 F.3d at 13 (“subject to the channeling effect of section 1252(b)(9), 

petitioners’ right-to-counsel claims must be administratively exhausted.”). So viewed, SPLC’s 

claims are directly linked to, and are intertwined with, the administrative process that Congress 

so painstakingly fashioned. Aguilar, 510 F.3d at 13; see also Michel v. INS, 206 F.3d 253, 258 

(2d Cir. 2000); Batanic v. INS, 12 F.3d 662, 667 (7th Cir. 1993); Rios–Berrios v. INS, 776 F.2d 

859, 862–64 (9th Cir. 1985). 

What is more, the Supreme Court’s analysis of section 1252(b)(9) in Jennings establishes 

that this Court lacks jurisdiction to review SPLC’s claims on behalf of its client-detainees. 

Jennings, 138 S. Ct. at 841. The Jennings plaintiffs sought a writ of habeas corpus and 

declaratory and injunctive relief concerning  pre-order immigration detention of more than six 

months without a bond hearing. Id. at 838–39. They asserted constitutional and statutory claims 

requiring individualized bond hearings. Id. at 841. The Supreme Court held that the jurisdictional 

bar at  § 1252(b)(9) did not apply because plaintiffs challenged the extent of detention authority 

and, “[i]f that challenge fails, [plaintiffs] are then contesting the constitutionality of the entire 

statutory scheme under the Fifth Amendment.” Id. Thus, because the extent of the government’s 

detention authority is not a matter of “discretionary judgment,” “action,” or “decision,” the 

Supreme Court had no difficulty concluding “the statutory framework that permits [plaintiffs] 

detention without bail,” falls outside of the scope of the INA’s jurisdictional bars. Id.  
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Here, unlike Jennings, SPLC does not challenge the extent of Defendants’ authority or 

any statutory or regulatory framework as a whole. Compare Jennings, 138 S. Ct. at 841 (holding 

respondents are “challenging the extent of the Government’s detention authority under the 

‘statutory framework’ as a whole”), with SAC ¶¶ 316–35, 341–59 (challenging specific aspects 

of SPLC’s clients’ detention). Nor has SPLC or its client-detainees filed a writ of habeas corpus. 

Rather, SPLC broadly challenges Defendants’ operational choices regarding access-to-counsel 

capabilities at the Facilities that allegedly impact the fairness of removal proceedings of 

detainees. SPLC advances anonymous claims to avoid a direct challenge to action taken in any 

specific removal proceeding. These claims, however, must be funneled through the 

administrative process and reviewed by the Court of Appeals in a PFR. 8 U.S.C.  

§ 1252(a)(5), (b)(9). At bottom, their claims cannot be reviewed in the district court.  

The First Circuit has reached this same conclusion. In Aguilar v. ICE, et al., the First 

Circuit affirmed dismissal of similar access to counsel claims that arose from nonimmigrants’ 

removal proceedings. Aguilar, 510 F.3d 1. The Aguilar plaintiffs claimed that their detention 

conditions and subsequent transfer by the government infringed upon their right to counsel by 

barring their access to lawyers, interfering with preexisting attorney-client relationships, and 

alleging difficulty to secure their choice of counsel. Id. at 9. But, the First Circuit determined that 

plaintiffs could not skirt the section 1252(b)(9) statutory bar by lumping together “a mélange of 

claims associated with removal, each of which would be jurisdictionally barred if brought alone, 

and eschewing a direct challenge to any particular removal proceeding.” Id. at 9–10. Indeed, the 

Aguilar court found “such claim-splitting—pursuing selected arguments in the district court and 

leaving others for adjudication in the immigration court—heralds an obvious loss of efficiency 

and bifurcation of review mechanisms.” Id. at 9–10 (noting that these are the very “evils” that 
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Congress sought to avoid through the passage of section 1252(b)(9)) (citing H.R. Rep. No. 109-

72, at 174). Thus, the First Circuit held the Aguilar plaintiffs’ access-to-counsel allegations, such 

as inability to choose specific counsel, could not be separated as a distinct claim from the 

removal proceeding itself. Id. at 9.  

As in Aguilar, the access to counsel deficiencies alleged by SPLC are “inextricably 

intertwined” to the removal proceedings which their clients face. For instance, it is impossible to 

separate the attorney-client visitation meeting at the Facilities from the removal proceeding 

because the removal proceeding is the reason for the attorney-client visitation and, indeed, the 

reason for the attorney-client relationship itself. See SAC ¶ 102 (“Through SIFI, Plaintiff 

endeavors to provide effective and ethical removal defense to all their detained clients.”); SAC 

¶ 116 (contending “The right to counsel is a crucial procedural safeguard for detained 

noncitizens seeking release on bond or parole given the high stakes in immigration cases . . . . ”); 

SAC ¶ 318 (arguing “Plaintiff’s clients require meaningful access to Plaintiff in order to seek 

release on both bond and parole and to defend themselves against removal from the United 

States—the very reason that they are detained at these immigration prisons.”); SAC ¶ 331 

(alleging Defendants’ “conduct creates a substantial likelihood that Plaintiff’s clients’ rights to a 

full and fair hearing will be violated, because Defendants’ policies and practices severely restrict 

the ability of Plaintiff to communicate with its clients and to conduct necessary legal work on 

their behalf in connection with their removal proceedings.”); SAC ¶ 333 (asserting “All of the 

obstacles to accessing and communicating with counsel described herein create a substantial risk 

that errors will occur in bond and removal proceedings. . . .”).  

SPLC’s access to counsel claims are even more attenuated than in Aguilar. If the Aguilar 

plaintiff-detainees’ direct access to counsel claims, such as an inability to choose specific 
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counsel, are barred by section 1252(b)(9), then surely SPLC’s third-party attempt to seek similar 

relief on behalf of its client-detainees is jurisdictionally barred as well. As pled in the SAC, 

SPLC’s claims on behalf of detainees are fused with challenges to the fairness of removal 

proceedings and are barred from review per section 1252(b)(9). See Aguilar, 510 F.3d at 13 

(“[A]n alien’s right to counsel possesses a direct link to, and is inextricably intertwined with, the 

administrative process that Congress so painstakingly fashioned.”). 

Furthermore, “merely conglomerating individual claims,” as SPLC attempts to do in its 

ninety-two-page SAC collecting allegations from four separate detention centers in two states, 

“and posturing the conglomeration as a pattern and practice claim does not have talismanic 

effects.” See Aguilar 510 F.3d at 13. Any challenge based on the deprivation of that right, 

“however it is framed,” is reviewable only as part of the review of a final removal order. 

Martinez v. Napolitano, 704 F.3d 620, 623 (9th Cir. 2012); Alvarez v. Sessions, 338 F. Supp. 3d 

1042, 1048 (N.D. Cal. 2018) (“Petitioners’ challenge based on the potential loss of counsel 

‘arises from’ their removal proceedings and can only be raised through the PFR process, as 

required by § 1252(a)(5) and § 1252(b)(9).”). 

J.E.F.M. v. Lynch, further supports dismissal of SPLC’s claims. J.E.F.M., 837 F.3d at 

1029–30. In J.E.F.M., the Ninth Circuit affirmed dismissal of claims brought by juvenile aliens 

who asserted a constitutional right to have attorneys appointed to represent them at government 

expense in connection with their removal proceedings. Id. The J.E.F.M. plaintiffs acknowledged 

that a nonimmigrant placed in removal proceedings can challenge those proceedings only after 

exhausting administrative remedies by filing a petition for review in a court of appeals. Id. at 

1030, 1033.  By seeking exception to the 1252(b)(9) jurisdictional bar, the J.E.F.M. plaintiffs 

argued that juveniles cannot effectively raise right-to-counsel claims given the complex nature of 
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removal proceedings, and they would be denied meaningful judicial review if the district court 

lacked jurisdiction. The Ninth Circuit rejected the J.E.F.M. plaintiffs’ claims holding the access 

to counsel claims “arise from” their removal proceedings, regardless of the complex nature of 

removal proceedings, and section 1252(b)(9) provides the exclusive avenue for judicial review.  

Id. at 1038.  

Like the J.E.F.M. plaintiffs, who sought an exception to the 1252(b)(9) jurisdictional bar 

due to purported barriers to access to counsel, SPLC seeks relief on behalf of its client-detainees 

by alleging barriers to access to counsel such as the remoteness of the Facilities and an inability 

to access interpretation services. See, e.g., SAC ¶¶ 8, 126, 146, 322. As in J.E.F.M., SPLC’s 

access to counsel claims, however, are not independent or ancillary to removal proceedings. Both 

the J.E.F.M. plaintiffs’ claims and SPLC’s claims here arise from the very removal proceedings 

from which they both request relief. See generally Aguilar, 510 F.3d at 18 (claims involving 

“difficulties in calling witnesses and in presenting evidence at the removal proceedings,” are 

subject to § 1252(b)(9)); Alvarez, 338 F. Supp. 3d at 1048 (“Petitioners’ challenge based on the 

potential loss of counsel ‘arises from’ their removal proceedings and can only be raised through 

the PFR process, as required by § 1252(a)(5) and § 1252(b)(9).”). Accordingly, review must be 

channeled through the administrative process and the Court of Appeals via PFR. 

Indeed, the allegations here—that barriers to access to counsel impact the fairness of 

removal proceedings—are not of the type of claims traditionally regarded as ancillary to removal 

proceedings that might escape the jurisdictional limiting provisions of the INA. For example, in 

Nadarajah v. Gonzales, 443 F.3d 1069, 1075–76 (9th Cir. 2006), the Ninth Circuit held that an 

immigrant could challenge his five-year administrative detention by filing a petition for a writ of 

habeas corpus in district court, notwithstanding § 1252(b)(9). Likewise, in Singh v. Gonzales, 
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499 F.3d 969, 980 (9th Cir. 2007), the Ninth Circuit determined that the district court had 

jurisdiction over the petitioner’s ineffective-assistance-of-counsel claim that arose after his 

attorney failed to file a timely PFR where the petitioner had no recourse in administrative 

proceedings. Id. The Ninth Circuit, however, did not allow Singh to raise a different ineffective-

assistance-of-counsel claim that arose before a final order of removal entered and that could and 

should have been brought before the agency. Id. at 974; see Skurtu, 552 F.3d at 658 

(distinguishing Singh and holding that a right-to-counsel claim must be brought through the PFR 

process because the claim is a “direct result of the removal proceedings”). Conversely, in the 

context of a PFR, in Torres-Tristan v. Holer, 656 F.3d 653, 658 (7th Cir. 2011), the Seventh 

Circuit held that the denial of a visa waiver application was an “[a]ncillary determination[ ] made 

outside the context of a removal proceeding,” and assuming jurisdiction despite section 

1252(b)(9) would be “an unprecedented expansion of [the court’s] very limited judicial review.” 

As a result, SPLC’s myriad allegations on behalf of their clients in removal proceedings are 

neither remote nor tangential and are similarly barred. SAC ¶¶  89-96, 116, 330-33; see Aguilar, 

510 F.3d at 11 (reading “arising from” to “exclude claims that are independent of, or wholly 

collateral to, the removal process.”). 

At any rate, the frequency with which right-to-counsel claims arise in removal 

proceedings refutes any notion that such claims are sufficiently separate from removal 

proceedings to be considered either “independent” or “collateral.” As the First Circuit 

emphasized in Aguilar, 510 F.3d 1, 13–14, “[c]hallenges to removal orders premised on the 

government’s putative violation of an alien’s right to counsel are commonplace, and such claims 

are often featured in petitions for judicial review of removal orders.” (Citations omitted).  

Ultimately, allowing SPLC to ignore the channeling provisions of section 1252(b)(9) and bring 
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right-to-counsel claims directly in the district court would result in precisely the type of 

fragmented litigation that Congress sought to forbid. Id. at 14. 

Persuasively, Judge Nichols of this Court recently decided that district courts lack 

jurisdiction to hear challenges related to the adequacy of representation based on detention 

facility or immigration court policies for detainees in removal proceedings. See NIPNLG, 2020 

WL 2026971. The NIPNLG plaintiffs alleged that the government’s efforts in response to the 

COVID-19 pandemic deprived their clients detained at ICE facilities their due process right to 

counsel. Specifically, plaintiffs argued that the government restricted their clients’ ability to meet 

in-person with attorneys, or schedule phone/VTC remote attorney-client meetings. Id. at *4; cf. 

SAC ¶¶ 147–48, 174 (alleging deficiencies to both in-person attorney-visitation meetings and 

“insufficient” availability of call-in times for phone and VTC). Judge Nichols found that these 

alleged barriers to access-to-counsel fall squarely within 1252(b)(9)’s jurisdictional bar. 

NIPNLG, 2020 WL 2026971, at *4. The NIPNLG plaintiffs’ access to counsel claims, opined 

Judge Nichols, arise as a “part of the process by which…removability will be determined…and 

this Court thus lacks jurisdiction over them.” Id. at *4-8, (citing Jennings, 138 S. Ct. at 841).  As 

in NIPNLG, SPLC’s access to counsel claims on behalf of its client-detainees are jurisdictionally 

barred.  

Finally, inconsistent district court decisions from within the Ninth Circuit are inapposite. 

For instance, in Innovation Law Lab v. Nielsen, 310 F. Supp. 3d 1150, 1159 (D. Or. 2018), in 

finding jurisdiction, the court emphasized that 8 U.S.C. § 1252(b)(9) only applies to removal 

proceedings and the detainees in that matter were not in removal proceedings and had not been 

served with Notices to Appear. Id. Innovation Law Lab is, thus, factually distinguishable because 

all detainees at the facilities that SPLC represents are in removal proceedings, and the SAC 
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repeatedly contends the fairness of removal proceedings are affected by Defendants’ operational 

choices. SAC 331 (“Defendants’ conduct creates a substantial likelihood that Plaintiff’s clients’ 

rights to a full and fair hearing will be violated, because Defendants’ policies and practices 

severely restrict the ability of Plaintiff to communicate with its clients and to conduct necessary 

legal work on their behalf in connection with their removal proceedings.”). Similarly, reliance on 

Arroyo v. DHS, No. 19-cv-815, 2019 WL 2912848, at *12 (C.D. Cal. June 20, 2019), is 

misplaced. In Arroyo, a district court held J.E.F.M. is distinguishable when the plaintiff claims 

that a detainee transfer interferes with an existing attorney-client relationship. Arroyo, 2019 WL 

2912848, at *12–13. The court reasoned that “an established attorney-client relationship carries 

with it certain rights separate from and additional to their rights in removal proceedings.” Id. at 

*13. The Arroyo court, however, held that claims of aliens regarding interference with 

prospective attorney-client relationships were jurisdictionally barred. Id. As explained in Avilez 

v. Barr, No. 2020 WL 570987, at *3 (N.D. Cal. Feb. 5, 2020), Arroyo’s holding is “difficult to 

reconcile with the broad language of J.E.F.M.” Precisely, the Avilez court found the distinction 

Arroyo draws unpersuasive because “[i]f an established attorney-client relationship carries rights 

unrelated to removal proceedings, it seems that would be true of prospective attorney-client 

relationships as well.” Avilez, 2020 WL 570987, at *3 (N.D. Cal. Feb. 5, 2020) (emphasis in 

original). Accordingly, the Avilez court followed the decision in Alvarez, 338 F. Supp. 3d at 

1048, holding that “[p]etitioners’ challenge based on the potential loss of counsel ‘arises from’ 

their removal proceedings and can only be raised through the PFR process, as required by 

§ 1252(a)(5) and § 1252(b)(9).” Arroyo, thus, merely illustrates a rift between the district courts 

of the Ninth Circuit regarding the jurisdictional bar. Arroyo, however, is inconsistent with the 

Ninth Circuit’s decision in J.E.F.M. and is not binding on this Court or any court. Camreta v. 
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Greene, 563 U.S. 692, 709, n.7 (2011) (“A decision of a federal district court judge is not 

binding precedent in either a different judicial district, the same judicial district, or even upon the 

same judge in a different case.”); Comm. on Oversight & Gov’t Reform, U.S. House of 

Representatives v. Sessions, 344 F. Supp. 3d 1, 15 (D.D.C. 2018) (same). Consequently, to the 

extent the Court looks to decisions of the Ninth Circuit for persuasive value, it should look to the 

precedential decision in J.E.F.M., 837 F.3d at 1029–30, which applied the jurisdictional bar and 

dismissed claims similar to those raised here.4 

B. SPLC incorrectly characterizes this action as a “conditions of confinement” 
lawsuit in order to create subject matter jurisdiction. 

As a general rule, outside of removal proceedings, federal prisoners can challenge their 

conditions of confinement only in civil rights actions, asserting that their treatment while in 

custody renders that custody illegal—claims that state and federal prisoners might typically raise 

in federal court pursuant to constitutional habeas, 42 U.S.C. § 1983, and Bivens v. Six Unknown 

Named Agents, 403 U.S. 388 (1971). See Aamer v. Obama, 742 F.3d 1023, 1030 (D.C. Cir. 

2014); Hatim v. Obama, 760 F.3d 54 (D.C. Cir. 2014). Here—without filing a habeas or Bivens 

action—SPLC merely uses the phrase “conditions of confinement” in various sections of the 

SAC, untied to any specific allegation in order to circumvent the INA’s jurisdictional bars. For 

example, SPLC alleges “Defendants’ policies, procedures, and practices govern the selection of 

[facility] as an immigration prison and the terms of the contracts pursuant to which it operates; 

the placement of ICE detainees at that prison and which detainees are selected for placement 

there; the conditions of confinement that they endure . . . .” SAC ¶¶ 62, 68, 78; e.g., id. ¶ 257 

(“Defendants direct, manage, and control the U.S. immigrant detention system and the conditions 

                                                            
4 Because SPLC does not raise any allegations in the SAC concerning their vague access to court 
claim that are unique or different from their access to counsel claim, that claim is similarly 
barred from review pursuant to the sections 1226(e), 1252(a), (b)(9), and 1231(g)(1). 
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of confinement therein, including at LaSalle, Irwin, Pine Prairie, and Stewart.”); id. ¶ 288 (“The 

purpose of ICE’s detention standards was to establish ‘consistent conditions of confinement, 

access to legal representation, and safe and secure operations across the detention system.”). 

SPLC, however, does not tie this unbridled and amorphous phrasing to the specific, access to 

counsel allegations in the SAC. Rather, SPLC has posited this matter to the Court as a 

“conditions of confinement” lawsuit by incorrectly relying on its boundless phrasing to skirt the 

1252(b)(9) statutory bar. SAC ¶¶ 4, 132, 257, 342-45; ECF No. 105 at 1, 2, 7 (arguing 

“unconstitutional conditions of confinement that impede access to counsel.”); id. at 14 (asserting 

“SPLC challenges conditions of confinement that, in their totality, impede meaningful and 

reliable access to attorneys”) (emphasis in original). SPLC cannot dress a challenge to 

immigration proceedings as a conditions claim to fashion subject matter jurisdiction. Aguilar, 

510 F.3d at 9. 

Further, specific to removal proceedings, in Jennings, Justice Alito articulated that the 

touchstone for determining whether section 1252(b)(9) applies to a claim turns on whether the 

legal questions presented “‘aris[e] from’ the actions taken to remove these aliens.” Jennings, 138 

S. Ct. at 840. Justice Alito noted that courts should take care not to adopt such an expansive 

interpretation of § 1252(b)(9) that a detained alien’s claim under Bivens, based on allegedly 

inhumane conditions of confinement, or a tort claim, for a car accident while being transported, 

would be barred. Id. Such a broad reading of section 1252 would swallow claims related to 

removal proceedings only by happenstance and would be “absurd.” Jennings, 138 S. Ct. at 840; 

see also Aguilar, 510 F.3d at 10 (“Courts consistently have recognized that the term ‘arising 

from’ requires more than a weak or tenuous connection to a triggering event.”). Here, however, 

the claims raised by SPLC are categorically not of the tangential type discussed by Justice Alito. 
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See SAC ¶ 331 (alleging Defendants’ “conduct creates a substantial likelihood that Plaintiff’s 

clients’ rights to a full and fair hearing will be violated, because Defendants’ policies and 

practices severely restrict the ability of Plaintiff to communicate with its clients and to conduct 

necessary legal work on their behalf in connection with their removal proceedings.”); SAC ¶ 333 

(asserting “All of the obstacles to accessing and communicating with counsel described herein 

create a substantial risk that errors will occur in bond and removal proceedings . . . .”). Rather, 

SPLC specifically claims that the alleged barriers to access to counsel harm the fairness of 

removal proceeding. SAC ¶¶ 2, 89, 96 (asserting purported barriers reduce the likelihood 

detainees will be released from detention and prevail in removal proceedings). Thus, unlike the 

disassociated Bivens or tort claims discussed by Justice Alito, SPLC’s claims are undoubtedly 

“part and parcel” of removal proceedings. Jennings, 138 S. Ct. at 840. Because the district court 

has jurisdiction only where plaintiffs “. . . are not challenging any part of the process by which 

their removability will be determined,” section 1252(b)(9) bars review of SPLC’s claims. Id. at 

841 (emphasis added). 

Finally, SPLC has not named a single client-detainee as a party to this action, nor does 

SPLC represent a class. See SAC. Thus, any reliance by SPLC on conditions cases in which a 

court has granted relief to a class or putative class, unlike SPLC’s anonymous detainees that it 

sued on behalf of, is distinguishable. See, e.g., Torres v. DHS, 411 F. Supp. 3d 1036 (C.D. Cal. 

2019) (where plaintiffs consisted of named detainees and represented a putative class). 

Additionally, as discussed above, the Court should not rely on district court decisions within the 

Ninth Circuit, like Torres, that are inconsistent with binding precedent of the Ninth Circuit in 

J.E.F.M., 837 F.3d at 1029–30, applying the jurisdictional bar and dismissing claims. At the core 

of SPLC’s SAC is alleged harm on behalf of unknown client-detainees entangled with the 
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fairness of individual removal proceedings. See SAC ¶¶ 13, 330, 331. However, as recently 

reiterated by the Supreme Court, “a noncitizen’s various challenges arising from the removal 

proceeding must be ‘consolidated in a petition for review and considered by the courts of 

appeals.’” Nasrallah v. Barr, No. 18-1432, 2020 WL 2814299, at *4 (U.S. June 1, 2020) 

(quoting INS v. St. Cyr, 533 U. S. 289, 313, and n. 37 (2001)). “By consolidating the issues 

arising from a final order of removal, eliminating review in the district courts, and supplying 

direct review in the courts of appeals, the Act expedites judicial review of final orders of 

removal.” Id. (citing 8 U.S.C. 1252(b)(9)). Thus, this Court lacks subject-matter jurisdiction to 

review SPLC’s claims on behalf of its client-detainees’ due-process rights in removal 

proceedings. 

C. The Court lacks jurisdiction to review discretionary determinations. 

The Attorney General’s decision regarding detention, bond, or parole is not reviewable 

by the courts. 8 U.S.C. § 1226(e). As determined by the Supreme Court, the statute precludes an 

alien from “challeng[ing] a ‘discretionary judgment’ by the Attorney General or a ‘decision’ that 

the Attorney General has made regarding his detention or release.” Jennings v. Rodriguez, 138 S. 

Ct. 830, 841 (2018) (quoting Demore v. Kim, 538 U.S. 510, 516 (2003)). In the SAC, SPLC 

contends that its representation is not limited to removal proceedings, but also embraces bond 

and parole. SAC ¶¶ 100, 318. Because bond and parole are discretionary determinations that may 

not be challenged in any court, the Court lacks subject matter jurisdiction to review these claims 

as well.  

Per 8 U.S.C. § 1252(a)(2)(B)(ii): 

Notwithstanding any other provision of law (statutory or nonstatutory) including 
section 2241 of title 28, United States Code, or any other habeas corpus provision, 
and sections 1361 and 1651 of such title, and except as provided in subparagraph 
(D), and regardless of whether the judgment, decision, or action is made in removal 
proceedings, no court shall have jurisdiction to review- (ii) any other decision or 
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action of the Attorney General or the Secretary of Homeland Security the authority 
for which is specified under this title to be in the discretion of the Attorney General 
or the Secretary of Homeland Security other than the granting of relief under section 
208(a). 

 
8 U.S.C. § 1252(a)(2)(B)(ii). Courts are precluded under this section from reviewing any 

“decision or action” that is committed to the agency’s discretion by statute. See Kucana v. 

Holder, 558 U.S. 233, 239 (2009). The “key to [Section] 1252(a)(2)(B)(ii) lies in its requirement 

that the discretion giving rise to the jurisdictional bar must be specified by statute, and that 

whether such a specification has been made is determined by examining the statute as a whole.” 

Jilin Pharm. USA, Inc. v. Chertoff, 447 F.3d 196, 200 (3d Cir. 2006) (internal quotations 

omitted). See Zhu v. Gonzales, 411 F.3d 292, 294 (D.C. Cir. 2005) (applying the jurisdictional 

bar to discretionary waivers under § 1153(b)(2)(B)(i)).  

Here, 8 U.S.C. § 1252(a)(2)(B)(ii) bars judicial review because bond determinations 

under § 1226(a) are discretionary. Pursuant to 8 U.S.C. § 1226(a), the Attorney General “may” 

detain an alien or “may” release on bond or conditional release. It is well established that “[n]o 

court may set aside any action or decision by the [government] under this section regarding the 

detention or release of any alien or the grant, revocation, or denial of bond or parole.” 8 U.S.C.  

§ 1226(e); see Demore v. Kim, 538 U.S. 510, 518–22 (2003) (noting 8 U.S.C. § 1226(e) strips 

jurisdiction to consider challenges to discretionary determinations). SPLC attempts to invoke this 

Court’s jurisdiction by cloaking their challenge to Defendants’ discretionary actions in the garb 

of a third-party constitutional claim; however, this does not change the fact that SPLC is 

challenging discretionary decisions that Congress explicitly removed from this Court’s 

jurisdiction.  

Further, SPLC may not challenge Defendants’ operational choices concerning 

discretionary detention determinations per 8 U.S.C. § 1226(e), in addition to 8 U.S.C. § 1252 
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(a)(2)(b)(ii). Under 8 U.S.C. § 1226(e), “[t]he Attorney General’s discretionary judgment 

regarding the application of this section shall not be subject to review.” SPLC’s challenge to 

operational procedures and policies they contend impact bond proceedings is an attempt to 

circumvent Defendants’ unreviewable discretionary authority. See Demore, 538 U.S. at 517 

(citing Parra v. Perryman, 172 F.3d 954, 957 (7th Cir. 1999)) (“Section 1226(e) likewise deals 

with challenges to operational decisions….”). At base, “how” the discretionary decision is made 

cannot be separated from the decision itself. In Bourdon v. United States Dep't of Homeland Sec, 

940 F.3d 537, 544 (11th Cir. 2019), the Eleventh Circuit recently articulated that if Congress 

intended to bar judicial review “of only the Secretary’s final decision, rather than the processes 

behind it,” Congress would have simply committed the Secretary’s discretion to § 1252. 

However, given that section 1226(e) makes the “exercise of discretion itself unreviewable,” 

Congress went “beyond the existing provision that bars review of all discretionary decisions [§ 

1252] and instead shielded the Secretary’s decision making process from judicial review.” Id. at 

544 (emphasis in original). Here, the speed or correctness of a bond decision that is affected by 

purported operational barriers to access to counsel, is bound up with the weighing of the 

evidence and the outcome in a specific case, and is not reviewable. See 8 U.S.C. § 1226(a), (e). 

Rather, to the extent that Defendants’ bond, parole, or detention procedures may impact the 

fairness of removal proceedings, this presents a challenge related to removal proceedings that 

must be funneled to the Court of Appeals pursuant to 8 U.S.C. § 1252(b)(9).  

Also, in the SAC, SPLC vaguely contends that DHS’s election of remote locations for the 

Facilities is not justified and “presents barriers at the expense of SPLC’s clients’ access to courts 

and counsel.” SAC ¶¶  322; see id. ¶¶  3-6, 8, 45, 48, 128. The Court, however, lacks subject-

matter jurisdiction to review the discretionary determination of DHS under 8 U.S.C. § 1231(g)(1) 

Case 1:18-cv-00760-CKK-RMM   Document 117   Filed 06/02/20   Page 37 of 51



25 
 

as to the “appropriate places of detention for aliens detained pending removal or a decision on 

removal.” See 8 U.S.C. § 1231(g)(1) (“The Attorney General shall arrange for appropriate places 

of detention for aliens detained pending removal or a decision on removal.”); Gandarillas-

Zambrana v. BIA, 44 F.3d 1251, 1256 (4th Cir. 1995) (“The INS necessarily has the authority to 

determine the location of detention of an alien in deportation proceedings ... and therefore, to 

transfer aliens from one detention center to another.”). The Attorney General’s discretionary 

power to transfer aliens from one locale to another, as he or she deems appropriate, arises from 

this statutory language. Consistent with section 1252(a)(2)(B)(ii), it is plain that the statutory 

authority of the Attorney General under 8 U.S.C. § 1231(g)(1) to “arrange for appropriate places 

of detention” imports the exercise of discretion. Aquilar v. U.S. Immigration & Customs Enf’t 

Div. of the Dep’t of Homeland Sec., 490 F. Supp. 2d 42, 45 (D. Mass. 2007), aff’d sub nom. 

Aguilar, 510 F.3d 1.  Accordingly, the Court lacks jurisdiction to review SPLC’s allegations 

challenging the location of the Facilities.5  

II. THE COURT LACKS JURISDICTION OVER SPLC’S APA CLAIMS  
 
 SPLC asserts that Defendants’ “unexplained failure to follow its own rules constitutes 

‘arbitrary, capricious’ conduct in violation of the [APA]’” and that “Defendants’ final agency 

actions are the direct cause of the injuries to Plaintiff’s detained clients.” SAC ¶¶ 351, 357. SPLC 

also argues that the APA authorizes suits by “[a] person suffering legal wrong because of agency 

action, or adversely affected or aggrieved by agency action within the meaning of a relevant 

statute.” SAC ¶ 349 (citing 5 U.S.C. § 702).  SPLC’s assertions are wrong on the law and the 

facts.  

                                                            
5 Defendants also note that the decisions to either construct or contract with the Facilities are beyond the statute of 
limitations for civil claims.  28 U.S.C. § 2401(a) (“…every civil action commenced against the United States shall 
be barred unless the complaint is filed within six years after the right of action first accrues.”). 
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A. SPLC fails to identify the specific agency actions of which they seek judicial 
review. 

SPLC’s vague claims concerning anecdotal actions affecting detainees does not confer 

jurisdiction for APA review. Section 702 of the APA provides both a cause of action and a 

waiver of sovereign immunity for claims in which a plaintiff has “suffered a legal wrong because 

of agency action,” or been “adversely affected or aggrieved by agency action within the meaning 

of a relevant statute.” 5 U.S.C. § 702. To obtain judicial review under this provision, a plaintiff 

must (1) identify some final “agency action” to be reviewed, and (2) show that it has suffered a 

“legal wrong” or been “adversely affected or aggrieved” by the action at issue. See Lujan v. Nat’l 

Wildlife Fed’n, 497 U.S. 871, 882-83 (1990). The Court cannot, as SPLC proposes, simply lump 

together multiple allegations—none of which have been specifically identified—and provide 

meaningful relief. This sort of programmatic challenge falls outside of § 702’s limited waiver of 

sovereign immunity. See Osage Producers Ass’n v. Jewell, 191 F. Supp. 3d 1243 (N.D. Okla. 

2016) (rejecting plaintiffs’ assertion that the APA does not require it to individually identify each 

and every decision it seeks to challenge).  

Here, the SAC generically describes categories of purportedly arbitrary or unlawful 

agency practices—such as processes for requesting or conducting VTC meetings with clients at 

the Facilities—and requests review of all agency actions falling within those descriptions. Such a 

programmatic challenge is of the type prohibited under the APA per Lujan, 497 U.S. at 882–83. 

In Lujan, the Supreme Court held that absent an explicit congressional authorization to correct 

the administrative process on a systemic level, agency action is not ordinarily considered “ripe” 

for judicial review under the APA “until the scope of the controversy has been reduced to 

manageable proportions, and its factual components fleshed out, by concrete action that harms or 

threatens to harm the complainant.” Id. at 873. Thus, “flaws in the entire ‘program’ cannot be 
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laid before the courts for wholesale correction under the APA . . . .” Id. As in Lujan, the Court 

faces a generic challenge to an amorphous group of potentially several hundred administrative 

“decisions” or “actions.” Lujan, 497 U.S. at 873; see Norton v. S. Utah Wilderness All., 542 U.S. 

55, 64 (2004) (“The limitation to discrete agency action precludes the kind of broad 

programmatic attack we rejected in Lujan…”).  

 Although SPLC does not style the SAC as an attack on an agency “program,” its 

identification of the agency actions at issue is no less vague and impermissible under the APA. 

Osage, 2016 WL 3093938, at *2 (citations omitted). Reading the SAC, the Court is unable to 

identify which, or even how many, agency actions are subject to this suit. Id. Indeed, based on 

the discovery propounded, SPLC views relevant agency action in this case to include detainee 

medical care, housing, bed space, shift changes, and the demographic composition of detainees 

as somehow related to its grasping access to counsel claims. Exhibit A at 4, 11, 14, 15 (seeking 

“review of medical records, both paper and electronic…”). Such wide-reaching, programmatic 

review is simply unavailable under the APA. Lujan, 497 U.S. at 873. 

 Even if SPLC had identified a discrete agency action, SPLC cannot raise an APA claim 

because it does not identify a “final agency action,” subject to APA review. See 5 U.S.C. § 704; 

Lujan, 497 U.S. at 890–93. Generally, two conditions must exist for an agency’s action to be 

rendered “final”: (1): “the action must mark consummation of agency’s decisionmaking process-

it must not be of a merely tentative or interlocutory nature” and (2) “the action must be one by 

which rights or obligations have been determined, or from which legal consequences will flow.” 

NIPNLG, 2020 WL 2026971 at *7-9 (citing Bennett v. Spear, 520 U.S. 154, 177-78 (1997)). 

 The Second Amended Complaint lacks any specific final agency action from which 

“legal consequences” flow. While SPLC identifies several areas of the PBNDS with respect to 
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legal visitation as a mechanism to formulate an APA reviewable action, the only decision in 

removal proceedings with the actual “force and effect of law” would be a decision by an 

immigration judge in an individual case and not any decision to adopt or not adopt particular 

practices for counsel access. SAC ¶ 351 (referencing various provisions of section 5.7 of the 

2008 and 2011 PBNDS); e.g., NIPNLG, 2020 WL 2026971 at *9; see Bennett, 520 U.S. at 177–

78; DRG Funding Corp. v. HUD, 76 F.3d 1212, 1214 (D.C. Cir. 1996) (“[C]ourts have defined a 

nonfinal agency order as one, for instance, that does not itself adversely affect complainant but 

only affects his rights adversely on the contingency of future administrative action”) (internal 

quotations omitted)).  

It is impossible to tell whether a particular attorney-client visitation meeting or the VTC 

schedule at a particular facility will have any effect on the outcome of a detainee’s removal 

proceedings or any legal consequences before an immigration judge renders a decision. See 

NIPNLG, 2020 WL 2026971 at *9 (finding that EOIR’s policies do not constitute final agency 

action because they do not determine any rights or obligations, nor do legal consequences flow 

from those policies. Rather, legal consequences flow (and rights and obligations are determined 

only from the particular decision of an immigration judge implementing EOIR’s policies in a 

specific case). 

 To the extent SPLC relies upon Defendants “unexplained failure to follow its own rules,” 

SPLC fails to appreciate that to raise a claim under section 706(1), “[a]n agency must have failed 

to perform a non-discretionary duty to act.” Norton v. Southern Utah Wilderness Alliance, 542 

U.S. 55, 64 (2004); e.g., SAC ¶¶ 353-54. Thus, “a claim under § 706(1) can proceed only where 

a plaintiff asserts that an agency failed to take a discrete agency action that it is required to 

take.” Norton, 542 U.S. at 64. SPLC cites that Defendants’ failure to enforce the PBNDS 
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attorney access requirements are “not in accordance with law.” 5 U.S.C. § 706(2)(A); see SAC 

¶ 354. But, PBNDS legal visitation standards that SPLC relies upon are not an “action [where] 

by which rights or obligations have been determined, or from which legal consequences will 

flow” but rather management expectations and guidelines for Facilities within ICE’s detention 

system. See 2008, 2011 PBNDS at Preface; Cobell v. Norton,  392 F.3d 461, 472 (D.C. Cir. 

2004) (“The APA’s requirement of ‘discrete agency action,’ Southern Utah explained, was ‘to 

protect agencies from undue judicial interference with their lawful discretion, and to avoid 

judicial entanglement in abstract policy disagreements which courts lack both expertise and 

information to resolve.’”) (quoting Norton, 542 U.S. at 66). 

 There is no genuine dispute that SPLC’s clients fail to face a final agency action with 

respect to access to counsel until they individually receive a final removal order from an 

immigration judge. Further, 1252(b)(9) is an adequate and exclusive route for SPLC’s client-

detainees to seek relief. As a matter of law, this Court should grant Defendants’ Motion with 

respect to Claim No. 6. 

B. The APA does not provide a mechanism for review of claims barred by statute. 
  

SPLC cannot state an APA claim because, as shown, Congress has set out a specific and 

exclusive mechanism for review of decisions related to removal proceedings, 8 U.S.C. 

§ 1252(a)(5), and the APA provides a cause of action only for claims challenging “final agency 

action for which there is no other adequate remedy in a court.” 5 U.S.C. § 704 (emphasis added). 

To “determin[e] whether an adequate remedy exists,” courts “focus[] on whether a statute 

provides an independent cause of action or an alternative review procedure.” El Rio Santa Cruz 

Neighborhood Health Ctr. v. HHS, 396 F.3d 1265, 1270 (D.C. Cir. 2005). Here, APA review 

would impermissibly provide review that is duplicative of the specific alternative review 
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procedure available under 8 U.S.C. § 1252(b)(9) over any challenge to action taken to remove an 

alien. And “if an adequate remedy at law exists, equitable relief is not available under the APA.” 

Cohen v. United States, 650 F.3d 717, 731 (D.C. Cir. 2011). 

Finally, the APA does not provide a valid cause of action if another statute precludes 

judicial review through its “‘express language, . . . the structure of the statutory scheme, its 

objectives, its legislative history, [or] the nature of the administrative action involved.’” Joorabi 

v. Pompeo, No. 1:20-CV-108-RCL, 2020 WL 2527209, at *5 (D.D.C. May 17, 2020) (quoting 

Block v. Cmty. Nutrition Inst., 467 U.S. 340, 345 (1984)); see 5 U.S.C. § 701(a)(1). Here, 

sections 1252(a) and (b)(9), make clear that Congress intended to funnel all claims “arising” 

from actions taken to remove an alien through the administrative procedure and via PFR to the 

Court of Appeals. SPLC in essence posits that, while Congress unequivocally directed 

channeling of such claims, it was nevertheless the legislative judgment to permit organizational 

plaintiffs the ability to advance claims that alien petitioners themselves were otherwise barred 

from raising in the district court. There is no basis for attributing to Congress the intent to draw 

such a distinction based on the complex, technical funneling provisions in the INA. See Block, 

467 U.S. at 345. Congress channeled disputes concerning specific and distinct final actions taken 

during removal proceedings to administrative proceedings in the first instance. As a result, the 

APA does not provide a cause of action for SPLC’s claims.6 

 

 

                                                            
6  The APA’s ban on judicial review extends beyond instances where such review has been 
expressly or impliedly prohibited. The APA also specifically exempts from judicial review 
“agency action [that] is committed to agency discretion by law.” 5 U.S.C. § 701(a)(2). Here, to 
the extent SPLC seeks review of ICE’s discretionary policies, practices, actions, and decision 
regarding bond, parole, and housing of detainees in the Facilities, such a challenge is barred by 
sections 1226(e), 1252(a)(2)(B)(ii), and 1231(g)(1).  
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III. SPLC LACKS STANDING UNDER ANY THEORY 
 

SPLC is the sole plaintiff in this lawsuit. See SAC. For this reason, Plaintiff must show 

that it has standing to litigate for the relief sought. “It is well established that the ‘irreducible 

constitutional minimum of standing contains three elements’: (1) injury in fact; (2) causation; 

and (3) redressability.” Baz v. Dep’t of Homeland Sec., No. 18-cv-01013, 2019 WL 5102827, at 

*3 (D.D.C. Oct. 11, 2019) (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992)). The 

injury-in-fact element requires an injury that is “concrete and particularized and actual or 

imminent, not conjectural or hypothetical.” In re U.S. Office of Pers. Mgmt. Data Sec. Breach 

Litig., 928 F.3d 42, 54 (D.C. Cir. 2019) (quoting Spokeo, Inc. v. Robins, ––– U.S. ––––, 136 S. 

Ct. 1540, 1548 (2016)). And where plaintiffs seek only prospective relief, “past injuries alone are 

insufficient to establish standing.” Dearth v. Holder, 641 F.3d 499, 501 (D.C. Cir. 2011). Rather, 

they must “establish an ongoing or future injury that is ‘certainly impending.’” Williams v. Lew, 

819 F.3d 466, 472 (D.C. Cir. 2016) (quoting Arpaio v. Obama, 797 F.3d 11, 19 (D.C. Cir. 

2015)). Causation requires “that the injury is fairly traceable to the defendant’s challenged 

conduct.” Am. Soc’y for Prevention of Cruelty to Animals v. Feld Entm’t, Inc., 659 F.3d 13, 19 

(D.C. Cir. 2011) (citing Lujan, 504 U.S. at 560–61). And redressability requires that the injury 

can be remedied “by a favorable decision.” Arpaio, 797 F.3d at 19 (quoting Lujan, 504 U.S. at 

561).  

A. SPLC lacks organizational standing where it can allege no injury.  

SPLC’s generalized grievances and setbacks related to ICE’s policies and practices 

managing the Facilities do not confer organizational standing. Freedom Watch, Inc. v. 

McAleenan, No. 19-CV-1374 (RC), 2020 WL 922909, at *4 (D.D.C. Feb. 26, 2020). To 

determine whether an organization has standing in its own right, a court “ask[s], first, whether 

the agency’s action or omission to act injured the [organization’s] interest and, second, whether 
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the organization used its resources to counteract that harm.” Food & Water Watch, Inc. v. 

Vilsack, 808 F.3d 905, 919 (D.C. Cir. 2015) (second alteration in original) (quoting PETA v. 

USDA, 797 F.3d 1087, 1093 (D.C. Cir. 2015)). To establish an injury to its organizational 

interests that qualifies as injury in fact, “an organization must allege that the defendant’s conduct 

perceptibly impaired the organization’s ability to provide services.” Turlock Irrigation Dist. v. 

FERC, 786 F.3d 18, 24 (D.C. Cir. 2015). Such perceptible impairment requires the defendant’s 

conduct to inhibit the organization’s “daily operations.” PETA, 797 F.3d at 1094 (quoting Action 

All. of Senior Citizens of Greater Phila. v. Heckler, 789 F.2d 931, 938 (D.C. Cir. 1986)).  

Organizational standing requires SPLC, “like an individual plaintiff, to show actual or 

threatened injury in fact that is fairly traceable to the alleged illegal action and likely to be 

redressed by a favorable court decision.” Food & Water Watch, 808 F.3d at 919. “An 

organization must allege more than a frustration of its purpose because frustration of an 

organization’s objectives ‘is the type of abstract concern that does not impart standing.’” Id. 

(quoting Nat’l Taxpayers Union, Inc. v. United States, 68 F.3d 1428, 1433 (D.C. Cir. 1995)). 

SPLC’s various political aims and litigation on behalf of non-parties cannot confer standing. 

Spann v. Colonial Vill., Inc., 899 F.2d 24, 27 (D.C. Cir. 1990) (a “setback to the organization’s 

abstract social interests” is insufficient to confer standing). Similar assertions of mission-centric 

standing theory have been roundly rejected. E.g., Movimiento Democracia, Inc. v. Johnson, 193 

F. Supp. 3d 1353, 1367 (S.D. Fla. 2016), aff’d Movimiento Democracia, Inc. v. Sec’y Dep’t of 

Homeland Sec., 720 F. App’x 545, 547 (11th Cir. 2017) (“If analyzed, Movimiento’s failure to 

adequately allege an injury in fact to itself or one of its members precludes finding 

organizational or associational standing[.]”). SPLC lacks a cognizable injury to itself, and 

therefore lacks standing to petition for the relief sought in the Second Amended Complaint. SAC 
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¶¶ 323, 328, 335 (alleging “Plaintiff’s clients have suffered” and will suffer “as a result of 

Defendants’ policies, practices, and omissions.”); NIPNLG, 2020 WL 2026971, at *7 (“An 

organizational plaintiff must ‘show that they have ‘at least one member’ who has suffered, or 

imminently will suffer, an injury-in-fact.’”). 

Recently in Freedom Watch, 2020 WL 922909, at *4, this court rejected a similarly 

vague claim of standing by an organizational plaintiff. There, the court held that failure to 

provide factual support specifying any particularized allegation that “constitute[s] more than 

simply a setback to the organization’s abstract social interests,” and non-speculative prospective 

harm was fatal to the Complaint.  Id. at *8-*9 (quoting Clapper v. Amnesty Int’l USA (Clapper)), 

568 U.S. 398, 409 (2013). Further, the court held that “an organization’s use of resources for 

litigation, investigation in anticipation of litigation, or advocacy is not sufficient to give rise to an 

Article III injury.” Id. at *6 (citing Food & Water Watch, 808 F.3d at 919); see also Equal Rights 

Ctr. v. Post Props., Inc., 633 F.3d 1136, 1140 (D.C. Cir. 2011) (“[D]iversion of resources to 

litigation or investigation in anticipation of litigation does not constitute an injury in fact 

sufficient to support standing.”). Thus, SPLC’s bare assertions that are focused on harm to client 

detainees—not members—and its own voluntarily-expended mission and litigation-related costs 

cannot be used to bootstrap SPLC’s “way into standing.” Freedom Watch, Inc., 2020 WL 

922909, at *6-7. As held in NIPNLG, organizational plaintiffs lack standing because their access-

to-counsel claims belong to their client, and not to the organizational attorneys. NIPNLG, 2020 

WL 2026971, at * 7 n.6 (“the Organizational Plaintiffs themselves do not attempt to assert right-

to counsel and due process claims (counts II and III) against Defendants—and for good reason. 

As they implicitly concede in their Complaint, this right is held by their clients, not the attorneys 
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that make up their membership.”) (emphasis added). Finally, as shown, the access-to-counsel 

claims are subject to the INA’s jurisdiction-channeling provisions. Id.  

B. SPLC has not established associational standing where detainees may pursue 
their own conditions claims.  

If SPLC is attempting to proceed on a third-party standing theory, this argument too 

should fail. An organization has associational “standing to sue under Article III of the 

Constitution of the United States only if (1) at least one of its members would have standing to 

sue in his own right; (2) the interest it seeks to protect is germane to its purpose; and (3) neither 

the claim asserted nor the relief requested requires the member to participate in the lawsuit.” 

Freedom Watch, Inc., 2020 WL 922909, at *8 (citations omitted).  

SPLC relies entirely on alleged harms to detained aliens to justify their own standing; 

however, “a party must assert his own legal rights and cannot rest his claim to relief on the legal 

rights of third parties.” Sessions v. Morales-Santana, 137 S. Ct. 1678, 1689 (2017). SPLC cannot 

assert third-party standing based on any purported right that detained aliens have to access 

counsel or to challenge the impact of ICE policies on aliens. See AILA, 199 F.3d at 1364 

(rejecting third-party standing “to raise claims, whether statutory or constitutional, on behalf of 

aliens,” noting “the judicial presumption against suits seeking relief for a large and diffuse group 

of individuals, none of whom are party to the lawsuit”).  

Additionally, as held by the D.C. Circuit in Haitian Refugee Ctr. v. Gracey, 809 F.2d 

794, 809–10 (D.C. Cir. 1983), third party standing is lacking where a party seeks to enforce 

statutes that were not intended to give it a right of action. Rather, whether a federal statute 

confers third party standing upon a particular litigant depends on the intent of Congress. Id. 

(quoting Daily Income Fund, Inc. v. Fox, 464 U.S. 523, 535–56 (1984) (“In evaluating [whether 

a federal statute implies a private right of action], our focus must be on the intent of Congress 
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when it enacted the statute in question.”)). Here, as shown above, Congress did not intend 

litigants to assert challenges to access to counsel outside of the administrative process pursuant 

to section 1252(b)(9). Thus, as in Haitian Refugee Ctr., SPLC has “pointed to no evidence that 

Congress, in adopting . . . the INA, and the other laws invoked by [SPLC], intended to grant 

[SPLC] rights of action to seek relief on the basis of the [detained immigrants in removal 

proceedings]’ legal rights and interests under these laws.” Id.  

Further, if Plaintiff has an attorney-client relationship with any alien that has been 

adversely affected by the challenged policies at the Facilities, they can represent the alien in a 

first-party challenge to the policies. As the SAC makes clear, SPLC represents individuals in 

removal proceedings. See SAC ¶¶ 99-102. Hence, SPLC cannot earnestly claim that the litigants 

detained at the Facilities cannot litigate as first parties, raising their challenges in this Court in 

proper habeas or Bivens actions, or in the context of removal proceedings and resultant PFR 

before the Court of Appeals. As held in Haitian Refugee Ctr., where the statute challenged was 

not specifically intended to burden the third-party’s relationship, third-party standing is 

inappropriate. 809 F.2d at 810 (distinguishing Singleton v. Wulff, 428 U.S. 106 (1976)). Here, 

neither the PBNDS nor the policies and practices concerning the Facilities are intended to 

prevent detainees’ access to counsel or courts. SPLC does not challenge the manner in which an 

entire program—removal writ large—is being implemented. They do not claim that the INA’s 

basic review procedures deny detainees the opportunity to pursue bond, parole, call witnesses, or 

challenge adverse evidence. Any impairment of SPLC’s relationship with client detainees is, 

thus, an unintended side effect and “allowing standing for unintended side effects of programs 

would involve the court in the continual supervision of more governmental activities than 

separation of powers concerns should permit.” Id.  
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Finally, SPLC has not identified any hindrance to individual detainees pursuing their own 

claims in the district court or in a PFR where SPLC can represent their clients. To establish third 

party standing “there must exist some hindrance to the third party’s ability to protect his or her 

own interests.” AILA, 199 F.3d at 1362 (citations omitted). “‘If there is some genuine  

obstacle . . . the third party’s absence from court loses its tendency to suggest that his right is not 

truly at stake, or truly important to him, and the party who is in court becomes by default the 

right’s best available proponent.’” Id. (quoting Singleton, 428 U.S. at 116). Allowing SPLC to 

proceed on a theory of third party standing reduces the hindrance requirement to include minor, 

mundane difficulties such as low VTC picture quality and miscellaneous scheduling missteps. 

AILA, 199 F.3d at 1360 (“[C]ourts should not decide disputes if third parties will be able to 

exercise their rights regardless of the litigant’s success.”). Moreover, as Haitian Refugee Ctr., 

809 F.2d at 809 makes clear, not all barriers are actionable, even if such barriers exist, if those 

barriers are but side-effects or unintended consequences of legitimate government action. Indeed, 

if third party standing is granted to SPLC on such vague claims of nebulous “injuries” to 

unnamed third parties, it is difficult to imagine circumstances in which third-party standing 

should be denied.   

SPLC thus has alleged no bases for standing. As a result, the Court should dismiss 

Claims Nos. 1, 2, 3, 5, and 6 for lack of subject-matter jurisdiction. 
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CONCLUSION 

 For the foregoing reasons, Defendants request the Court to grant its Partial Motion to 

Dismiss for Lack of Subject Matter Jurisdiction.   

Dated: June 2, 2020     Respectfully submitted, 

 
 JOSEPH H. HUNT 
 Assistant Attorney General 
 Civil Division 
 
 WILLIAM C. PEACHEY 
 Director, Office of Immigration Litigation 
 District Court Section 
 
 YAMILETH G. DAVILA 
 Assistant Director 
 
 /s/Ruth Ann Mueller    _ 
 RUTH ANN MUELLER  
 (D.C. Bar No. 1617339) 
 Trial Attorney 
 U.S. Department of Justice, Civil Division 
 Office of Immigration Litigation 
 District Court Section 
 P.O. Box 868, Washington D.C. 20044 
 
 DAVID BYERLEY  
 (D.C. Bar No. 1618599) 
 Trial Attorney 
 U.S. Department of Justice, Civil Division 
 Office of Immigration Litigation 
 District Court Section 
 P.O. Box 868, Washington D.C. 20044 
 
 JAMES J. WALKER  
 (D.C. Bar No. 1032636) 
 Trial Attorney 
 U.S. Department of Justice, Civil Division 
 Office of Immigration Litigation 
 District Court Section 
 P.O. Box 868, Washington D.C. 20044 
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CERTIFICATE OF SERVICE 
 

 I certify that I served a copy of this motion and the accompanying memorandum of law 

on the Court and all parties of record by filing them with the Clerk of the Court through the 

CM/ECF system, which will provide electronic notice and an electronic link to these documents 

to all counsel of record. 

Dated: June 2, 2020     /s/ Ruth Ann Mueller 
       Attorney for Defendant 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

SOUTHERN POVERTY LAW CENTER, 

Plaintiff, 

v. 

U.S. DEPARTMENT OF HOMELAND 
SECURITY, et al.,  

Defendants. 

Civil Action No. 18-0760 (CKK) 

PLAINTIFF’S FIRST SET OF INTERROGATORIES TO DEFENDANTS 

Plaintiff Southern Poverty Law Center, pursuant to Rule 33 of the Federal Rules of Civil 
Procedure, hereby propounds its First Set of Interrogatories to Defendants. 

DEFINITIONS 

1. “Plaintiff” shall mean the Southern Poverty Law Center, its divisions and
departments, and its officers, directors, agents, attorneys, representatives, employees, experts, 
consultants, and personnel, whether now or heretofore employed as such. 

2. “Defendant,” “You,” “you,” “your,” and “yours” shall mean the U.S. Department
of Homeland Security, its divisions, departments, offices, field offices, and its officers, directors, 
agents, attorneys, representatives, employees, experts, consultants, and personnel, whether now 
or heretofore employed as such. 

3. “Document” shall have the broadest meaning possible and includes all items
listed in Rule 34(a)(1)(A) and (B) of the Fed. R. Civ. P. and shall include, without limitation, any 
electronically stored information and any kind of written or graphic material, however produced 
or reproduced, of any kind or description, and all copies thereof which are different in any way 
from the original (whether by interlineations, receipt stamp, notation, indication of copy 
received, or otherwise).  “Document” shall also mean and include, but not be limited to, all 
letters, correspondence, memoranda, notes, work papers, bills, daily diaries, minutes of meetings, 
payrolls, emails, facsimiles, interoffice and intraoffice communications, transcripts, recordings of 
telephone or other communications, records of manpower, schedules, market studies, tables, 
charts, reports, books, ledgers, drawings (including shop drawings), plans and specifications, 
diagrams, exhibits, models, sketches, photographs, contracts, subcontracts, supply and vendor 
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a. the identity of each and every person involved in the act, occurrence, 
omission or series of acts, occurrences or omissions as provided in the 
definition of “identify;” 

b. the date or dates of each and every act, occurrence or omission; 

c. a brief description of the act, occurrence, omission, or series of acts, 
occurrences or omissions and the substance of any contact or 
communication in connection therewith; and 

d. a description of each and every document involved in the act, occurrence, 
omission or series of acts, occurrences or omissions. 

7. “Access to Counsel” shall mean access or visits by, and communications with, 
legal representatives, legal assistants, non-legal professionals like interpreters, translators or 
medical professionals who are providing services related to an underlying legal matter, attorneys 
and attorney representatives at each of the Facilities.  This term includes all visits and 
communications, whether in-person, telephonic, or via VTC, and access to legal mail. 

8. “Facilities” shall mean and refer to the four detention facilities set forth in the 
Second Amended Complaint. 

9. “Metrics” for detainees housed at the Facilities shall mean all of the following: (a) 
All languages spoken by detainees and the number of detainees speaking that language; (b) The 
number of visually- and hearing-impaired detainees; (c) The numerical breakdown of detainee 
security classifications; (d) The numerical breakdown of detainees by gender; (e) The numerical 
breakdown of detainees in general population vs. special housing; (f) the number of detainees 
who have applied for asylum or withholding of removal under § 241(b)(3) of the Immigration 
and Nationality Act (INA); (g) The number of detainees who have applied for asylum or 
withholding of removal under the Convention Against Torture; (h) By gender, the number of 
detainees in each of the following age brackets:  18-24, 25 -30, 31-37, 38-44, 45-51, 52-59, 60-
65, over age 65; (i) The number of detainees whose length of stay fall within the following time 
periods:  less than 3 months, 3-6 months, 6-9 months; 9-12 months; 12-18 months; 18-months to 
24 months; more than 2 years; and (j) The number of detainees who have been previously 
detained or incarcerated. 

10. “Relevant Period” shall mean between April 1, 2016 and the date of these 
interrogatories.  The time period for each Interrogatory shall be the Relevant Period unless 
otherwise specified. 

11. The following acronyms shall have the following meanings: 

DHS:  Department of Homeland Security 
ICE:  U.S. Immigration and Customs Enforcement 
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5. If any interrogatory is objected to, in whole or in part, please set forth the legal 
basis for each objection and the facts upon which you rely as the basis for each objection.  If you 
claim privilege with respect to any interrogatory, provide that part of the information for which 
privilege is not claimed; state that part of the interrogatory to which you object; and state the 
basis for your claim of privilege. 

6. Each of these Instructions and Definitions shall be applicable to each 
interrogatory, notwithstanding such definition may, in full or in part, be reiterated in a particular 
interrogatory, or that a particular interrogatory may incorporate supplemental instructions or 
definitions. 

7. Each Interrogatory is to be read, construed, and responded to separately and 
independently without reference to or being limited by any other Interrogatory or other discovery 
request. 

8. The information sought in the following Interrogatories pertains not only to the 
knowledge of the particular individual responding to these discovery requests, but also to all 
knowledge and information possessed by or available to any Defendant including, without 
limitation, Defendants’ attorneys, investigators, insurers, experts, consultants, and other 
agents, as well as to all persons acting on behalf of any and all such persons. 

9. If, in preparing answers to the interrogatories, you claim an ambiguity in 
interpreting any interrogatory, specify the language deemed to be ambiguous and the 
interpretation used in responding to the interrogatory.  

INTERROGATORIES

1. Identify each person who assisted in preparing responses to these Interrogatories. 

2. For each person who has first-hand knowledge of any of the factual allegations, 
claims, or defenses in this action, identify them and describe with particularity the substance of 
the knowledge or information in his or her possession. 

3. Identify all ICE and other DHS officials, employees or staff who have or had any 
responsibility during the Relevant Period for compliance, monitoring, assessing, or evaluating 
conditions and practices for Access to Counsel at each of the Facilities, including, without 
limitation, their title, rank, job responsibilities, and location. 

4. Identify all persons who were or are in any way responsible for facilitating Access 
to Counsel at each of the Facilities during the Relevant Period, including, without limitation, 
their title, rank, job responsibilities, and location. 

5. Identify all government entities, officials, contractors, subcontractors or any other 
vendors responsible for or that conducted oversight, monitoring, inspections, and 
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contract/regulatory compliance at each of the Facilities during the Relevant Period, including the 
dates of any such inspection visits and resulting reports. 

6. Describe all infractions, violations or discrepancies identified by or in connection 
with inspections at the Facilities during the Relevant Period, including, without limitation, any 
resulting consequences or penalties (financial or otherwise) or waivers, for failures to comply 
with governing contract terms, standards, law, or regulations at any of the Facilities, and any 
documents related to the infraction, violation or discrepancy. 

7. Describe every QASP for each of the Facilities during the Relevant Period and all 
actions taken or waivers granted as a result of each such QASP, as well as any documents related 
to the QASP. 

8. For each of the Facilities, describe in detail the processes and procedures by 
which detainees are produced for Access to Counsel, as well as any related documents. 

9. For each of the Facilities, identify all trainings and the dates thereof provided to 
staff at any time (including, without limitation, the Relevant Period) concerning Access to 
Counsel, including legal visitation, attorney-client communications, access to courts, language 
access, cultural competency, and compliance with governing standards.  

10. Describe all reasons for prohibitions on contact visitation between detainees and 
attorneys and use of electronics (including laptops and cell phones) during attorney visits at each 
of the Facilities, including any security or safety breach that has resulted from contact visitation. 

11. Identify the Metrics for the detainees housed at each of the Facilities as of the date 
of these interrogatories, including any supporting documents. 

12. Identify the total number of immigrant detainees housed at each Facility for each 
month since DHS or any of the Defendants began using the Facility for immigrant detention. 

13. For each facility, identify the current average daily population, bed capacity, 
operational capacity, and current utilization. 

14. For each facility, identify the number of self-harm or suicide attempts by year for 
each year since DHS or any of the Defendants began using the Facility for immigrant detention.  

15. For each facility, describe mental health services made available to detainees 
during the Relevant Period, including, but not limited to, whether the services are offered on-site 
and how often, the number and the qualifications of those providing mental health services, the 
types of services offered, and how detainees can request mental health services. 

16. Identify each facility ICE uses for detention (including, but not limited to the 
Facilities) during the Relevant Period that permits or provides any of the following and state 
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Dated: November 27, 2019         Respectfully submitted, 

/s/ Lisa S. Graybill      
Lisa Graybill 
Jared Davidson 
Conor Gaffney 
Southern Poverty Law Center 
201 St. Charles Avenue, Suite 2000 
New Orleans, Louisiana 70170 
Tel: (504) 486-8982 
Lisa.Graybill@splcenter.org   
Jared.Davidson@splcenter.org 
Conor.Gaffney@splcenter.org 

/s/ Melissa Crow 
Melissa Crow (DC Bar No. 453487) 
Southern Poverty Law Center 
1666 Connecticut Avenue, NW, Suite 100 
Washington, DC  20009 
Tel:  202-355-4471 
Melissa.Crow@splcenter.org  

/s/ Daniel Werner     
Daniel Werner 
Southern Poverty Law Center 
150 East Ponce De Leon Ave., Suite 340 
Decatur, Georgia 30030 
Tel: (678) 954-4995 
Daniel. Werner@splcenter.org  

/s/ William E. Dorris 
William E. Dorris 
Susan W. Pangborn 
Jeffrey Fisher 
Kilpatrick Townsend & Stockton LLP 
1100 Peachtree Street NE, Suite 2800 
Atlanta, GA 30309 
Tel: (404) 815-6104 
BDorris@kilpatricktownsend.com  
SPangborn@kilpatricktownsend.com 
JFisher@kilpatricktownsend.com  

/s/ John T. Bergin 
John T. Bergin (DC Bar No. 448975) 
Kilpatrick Townsend & Stockton LLP 
607 14th Street NW, Suite 900 
Washington, DC 20005 
Tel: (202) 481-9943 
JBergin@kilpatricktownsend.com    

/s/ Gia L. Cincone 
Gia L. Cincone 
Kilpatrick Townsend & Stockton LLP 
Two Embarcadero Center, Suite 1900 
San Francisco, CA 94111 
Tel: (415) 273-7571 
GCincone@kilpatricktownsend.com  

Attorneys for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

SOUTHERN POVERTY LAW CENTER, 

Plaintiff, 

v. 

U.S. DEPARTMENT OF HOMELAND 
SECURITY, et al.,  

Defendants. 

Civil Action No. 18-0760 (CKK) 

PLAINTIFF’S FIRST REQUESTS FOR PRODUCTION OF  
DOCUMENTS TO DEFENDANTS 

Plaintiff Southern Poverty Law Center, pursuant to Rule 34 of the Federal Rules of Civil 
Procedure, hereby serves its First Requests for Production of Documents to Defendants. 

Plaintiff requests that Defendants produce for inspection and copying, as they are kept in 
the ordinary course of business, the documents and/or items described below that are in the 
possession, custody, or control of Defendants, their agents, attorneys, or other representatives. 
These requests shall be deemed continuing so as to require supplemental answers if the parties to 
whom these requests are addressed obtain further documents between the time the responses are 
served and the time of trial. 

DEFINITIONS 

1. “Plaintiff” shall mean the Southern Poverty Law Center, its divisions and 
departments, and its officers, directors, agents, attorneys, representatives, employees, experts, 
consultants, and personnel, whether now or heretofore employed as such. 

2. “Defendant,” “You,” “you,” “your,” and “yours” shall mean the U.S. Department 
of Homeland Security, its divisions, departments, offices, field offices, and its officers, directors, 
agents, attorneys, representatives, employees, experts, consultants, and personnel, whether now 
or heretofore employed as such. 

3. “Document” shall have the broadest meaning possible and includes all items 
listed in Rule 34(a)(1)(A) and (B) of the Fed. R. Civ. P. and shall include, without limitation, any 
electronically stored information and any kind of written or graphic material, however produced 
or reproduced, of any kind or description, and all copies thereof which are different in any way 
from the original (whether by interlineations, receipt stamp, notation, indication of copy 
received, or otherwise).  “Document” shall also mean and include, but not be limited to, all 
letters, correspondence, memoranda, notes, work papers, bills, daily diaries, minutes of meetings, 
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payrolls, emails, facsimiles, interoffice and intraoffice communications, transcripts, recordings of 
telephone or other communications, records of manpower, schedules, market studies, tables, 
charts, reports, books, ledgers, drawings (including shop drawings), plans and specifications, 
diagrams, exhibits, models, sketches, photographs, contracts, subcontracts, supply and vendor 
contracts, bid proposals, presentations, risk assessments and any and all writings, typings, 
printings, drafts, copies or reproductions of them, irrespective of the form. 

4. “Communication” shall mean and refer to both written and verbal exchanges 
between any person or persons or entities, including, but not limited to, verbal conversations, 
telephone calls, audio recordings, videos, letters, memoranda, all internal or external emails, 
facsimiles, reports, telegrams, exhibits, drawings, and any Documents as earlier defined which 
conform, constitute, or relate to the communication. 

5. “Access to Counsel” shall mean access or visits by, and communications with, 
legal representatives, legal assistants, non-legal professionals like interpreters, translators or 
medical professionals who are providing services related to an underlying legal matter, attorneys 
and attorney representatives at each of the Facilities.  This term includes all visits and 
communications, whether in-person, telephonic, or via VTC, and access to legal mail. 

6. “Facilities” shall mean and refer to the four detention facilities set forth in the 
Second Amended Complaint. 

7. The following acronyms shall have the following meanings: 

DHS:  Department of Homeland Security 
ICE:  U.S. Immigration and Customs Enforcement 
ERO:  Office of Enforcement and Removal Operations 
ODO:  Office of Detention Oversight 
OIG:  Office of the Inspector General for DHS 
CO:  Contracting Officer 
COTR:  Contracting Officer Technical Representative 
COR:  Contracting Officer Representative 
DSM:  Detention Service Manager 
DIGSA: Dedicated inter-governmental service agreement 
IGA:  Inter-governmental agreement 
IGSA:  Inter-governmental service agreement  
NDS:  National Detention Standards 
PBNDS: Performance-Based National Detention Standards 
QASP:  Quality assurance surveillance plan 
DSCU:  Detention Standards Compliance Unit 
CRCL:  Office of Civil Rights and Civil Liberties 
GAO:  General Accounting Office 
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deficiencies, waivers, performance indicators, performance metrics, and follow-up regarding any 
deficiencies.  This request also includes, without limitation, all reports and responses regarding 
any of the Facilities compliance or non-compliance with the NDS, PBNDS, or ACA standards, 
including but not limited to Uniform Corrective Action Plans. 

REQUEST FOR PRODUCTION NO. 4:  

All Documents and Communications concerning the obtaining of services, contracting, 
procurement, quality control (QC), or quality assurance (QA) process regarding the operators of 
each of the Facilities.  This Request includes, without limitation, contracts, renewals, requests for 
proposals, requests for information, requests for qualifications, notices of deficiencies, proposals, 
IGAs, IGSAs, DIGSAs, QASPs, Contract Discrepancy Reports, evaluations, pre-contract 
facility/locality assessments, budgets, pay requests, change orders, modifications, QC reports, 
QA reports, notices of deficiencies, notices of claims, notices or claims for breaches, defaults or 
notices of defaults, contract discrepancy reports, and corrective action plans. 

REQUEST FOR PRODUCTION NO. 5:  

All Documents and Communications concerning or referencing Plaintiff, the Southeast 
Immigrant Freedom Initiative (SIFI), or their attorneys, attorney assistants, employees or 
representatives, including the individuals identified in Plaintiff’s Initial and Supplemental 
Disclosures.   

REQUEST FOR PRODUCTION NO. 6:  

All Documents constituting or concerning blueprints, plans, drawings, or layouts of the 
Facilities.  This Request includes, without limitation, Documents which show the dimensions 
and use of the spaces in the Facilities, including those used for Access to Counsel. 

REQUEST FOR PRODUCTION NO. 7:  

Documents constituting or concerning organizational charts of DHS, ICE, and the Facilities.  
This Request includes Documents sufficient to identify the individual staff members and their 
qualifications, as well as the organizational structure of DHS, ICE, and each Facility, including 
any vacancies.  
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Dated: November 27, 2019         Respectfully submitted, 

/s/ Lisa S. Graybill      
Lisa Graybill 
Jared Davidson 
Conor Gaffney 
Southern Poverty Law Center 
201 St. Charles Avenue, Suite 2000 
New Orleans, Louisiana 70170 
Tel: (504) 486-8982 
Lisa.Graybill@splcenter.org   
Jared.Davidson@splcenter.org 
Conor.Gaffney@splcenter.org 

/s/ Melissa Crow 
Melissa Crow (DC Bar No. 453487) 
Southern Poverty Law Center 
1666 Connecticut Avenue, NW, Suite 100 
Washington, DC  20009 
Tel:  202-355-4471 
Melissa.Crow@splcenter.org  

/s/ Daniel Werner     
Daniel Werner 
Southern Poverty Law Center 
150 East Ponce De Leon Ave., Suite 340 
Decatur, Georgia 30030 
Tel: (678) 954-4995 
Daniel. Werner@splcenter.org  

/s/ William E. Dorris 
William E. Dorris 
Susan W. Pangborn 
Jeffrey Fisher 
Kilpatrick Townsend & Stockton LLP 
1100 Peachtree Street NE, Suite 2800 
Atlanta, GA 30309 
Tel: (404) 815-6104 
BDorris@kilpatricktownsend.com  
SPangborn@kilpatricktownsend.com 
JFisher@kilpatricktownsend.com  

/s/ John T. Bergin 
John T. Bergin (DC Bar No. 448975) 
Kilpatrick Townsend & Stockton LLP 
607 14th Street NW, Suite 900 
Washington, DC 20005 
Tel: (202) 481-9943 
JBergin@kilpatricktownsend.com    

/s/ Gia L. Cincone 
Gia L. Cincone 
Kilpatrick Townsend & Stockton LLP 
Two Embarcadero Center, Suite 1900 
San Francisco, CA 94111 
Tel: (415) 273-7571 
GCincone@kilpatricktownsend.com  

Attorneys for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

SOUTHERN POVERTY LAW CENTER, 

  Plaintiff, 

 v. 

U.S. DEPARTMENT OF HOMELAND 
SECURITY, et al.,  

  Defendants. 

Civil Action No. 18-0760 (CKK) 

 

PLAINTIFF’S FIRST REQUEST FOR ENTRY UPON LAND FOR INSPECTION AND 
OTHER PURPOSES BY ADEYINKA AKINSULURE-SMITH 

 
Plaintiff Southern Poverty Law Center, pursuant to Rule 34 of the Federal Rules of Civil 

Procedure, hereby requests to permit Adeyina Akinsulure-Smith and Plaintiff’s counsel to enter 
upon the premises of the LaSalle ICE Processing Center, the Irwin County Detention Center, the 
Stewart County Detention Center, and the Pine Prairie ICE Processing Center (“Facilities”).  
This entry shall be for the purpose of inspection and obtaining factual information.  At present, 
Ms. Akinsulure-Smith is available to conduct the inspections on the following dates in 2020: 
January 17-20, January 24-27, January 31-February 3, February 14-17.   

 
Said inspections shall include: 

 
1. Physically walking through, observing, inspecting, documenting, videotaping, and 

photographing all areas related to Access to Counsel1, including but not limited to attorney 
visitation rooms, rooms used for attorney calls or VTC, the law library, waiting rooms, intake 
rooms, mail rooms, and the legal orientation program spaces. 

 
2. Interviewing detainees.  At the request of Plaintiff’s counsel or Ms. Akinsulure-

Smith, the interviews may be videotaped or conducted in a confidential setting that ensures audio 
and visual privacy. 

 
                                                           
1 “Access to Counsel” shall mean access or visits by, and communications with, legal 
representatives, legal assistants, non-legal professionals like interpreters or medical professionals 
who are providing services related to an underlying legal matter, attorneys and attorney 
representatives at each of the Facilities.  This term includes all visits and communications, 
whether in-person, telephonic, or via VTC, and access to legal mail. 
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3. Review of medical records, both paper and electronic, by Ms. Akinsulure-Smith. 

Dated: December 18, 2019         Respectfully submitted, 
 
/s/ Lisa S. Graybill      
Lisa Graybill 
Jared Davidson 
Conor Gaffney 
Southern Poverty Law Center 
201 St. Charles Avenue, Suite 2000 
New Orleans, Louisiana 70170 
Tel: (504) 486-8982 
Lisa.Graybill@splcenter.org   
Jared.Davidson@splcenter.org 
Conor.Gaffney@splcenter.org 

 
/s/ Melissa Crow 
Melissa Crow (DC Bar No. 453487) 
Southern Poverty Law Center 
1666 Connecticut Avenue, NW, Suite 100 
Washington, DC  20009 
Tel:  202-355-4471 
Melissa.Crow@splcenter.org  
 
 

 
/s/ Daniel Werner     
Daniel Werner 
Southern Poverty Law Center 
150 East Ponce De Leon Ave., Suite 340 
Decatur, Georgia 30030 
Tel: (678) 954-4995 
Daniel. Werner@splcenter.org  

 
/s/ William E. Dorris 
William E. Dorris 
Susan W. Pangborn 
Jeffrey Fisher 
Kilpatrick Townsend & Stockton LLP 
1100 Peachtree Street NE, Suite 2800 
Atlanta, GA 30309 
Tel: (404) 815-6104 
BDorris@kilpatricktownsend.com  
SPangborn@kilpatricktownsend.com 
JFisher@kilpatricktownsend.com  
 

 
/s/ John T. Bergin 
John T. Bergin (DC Bar No. 448975) 
Kilpatrick Townsend & Stockton LLP 
607 14th Street NW, Suite 900 
Washington, DC 20005 
Tel: (202) 481-9943 
JBergin@kilpatricktownsend.com    
 

 
/s/ Gia L. Cincone 
Gia L. Cincone 
Kilpatrick Townsend & Stockton LLP 
Two Embarcadero Center, Suite 1900 
San Francisco, CA 94111 
Tel: (415) 273-7571 
GCincone@kilpatricktownsend.com  

 
 

Attorneys for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

SOUTHERN POVERTY LAW CENTER, 

  Plaintiff, 

 v. 

U.S. DEPARTMENT OF HOMELAND 
SECURITY, et al.,  

  Defendants. 

Civil Action No. 18-0760 (CKK) 

 

PLAINTIFF’S FIRST REQUEST FOR ENTRY UPON LAND FOR INSPECTION AND 
OTHER PURPOSES BY PETER MARKOWITZ & JENNIFER STAVE 

 
Plaintiff Southern Poverty Law Center, pursuant to Rule 34 of the Federal Rules of Civil 

Procedure, hereby requests to permit Peter Markowitz, Jennifer Stave, and Plaintiff’s counsel to 
enter upon the premises of the LaSalle ICE Processing Center, the Irwin County Detention 
Center, the Stewart County Detention Center, and the Pine Prairie ICE Processing Center 
(“Facilities”).  At present, Mr. Markowitz and Ms. Stave are available to conduct the inspections 
during the following dates in 2020: January 20-22 and February 5-7. 

 
Said inspections shall include: 

 
1. Physically walking through, observing, inspecting, documenting, videotaping, and 

photographing all areas related to Access to Counsel1, including but not limited to attorney 
visitation rooms, rooms used for attorney calls or VTC, the law library, waiting rooms, intake 
rooms, mail rooms, and the legal orientation program spaces. 

 
2. Inspecting equipment used for Access to Counsel, including but not limited to 

VTC equipment, phone equipment, language lines, kiosks, tablets, visit request forms, 
scheduling forms, case manager appointment requests, and any other equipment, devices, 
documents, or things used by attorneys, detainees, or facility staff to arrange or conduct legal 
visits. 
                                                           
1 “Access to Counsel” shall mean access or visits by, and communications with, legal 
representatives, legal assistants, non-legal professionals like interpreters or medical professionals 
who are providing services related to an underlying legal matter, attorneys and attorney 
representatives at each of the Facilities.  This term includes all visits and communications, 
whether in-person, telephonic, or via VTC, and access to legal mail. 
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3. Interviewing detainees.  At the request of Plaintiff’s counsel, Mr. Markowitz, or 

Ms. Stave, the interviews may be videotaped or conducted in a confidential setting that ensures 
audio and visual privacy. 

Dated: December 18, 2019         Respectfully submitted, 
 
/s/ Lisa S. Graybill      
Lisa Graybill 
Jared Davidson 
Conor Gaffney 
Southern Poverty Law Center 
201 St. Charles Avenue, Suite 2000 
New Orleans, Louisiana 70170 
Tel: (504) 486-8982 
Lisa.Graybill@splcenter.org   
Jared.Davidson@splcenter.org 
Conor.Gaffney@splcenter.org 

 
/s/ Melissa Crow 
Melissa Crow (DC Bar No. 453487) 
Southern Poverty Law Center 
1666 Connecticut Avenue, NW, Suite 100 
Washington, DC  20009 
Tel:  202-355-4471 
Melissa.Crow@splcenter.org  
 
 

 
/s/ Daniel Werner     
Daniel Werner 
Southern Poverty Law Center 
150 East Ponce De Leon Ave., Suite 340 
Decatur, Georgia 30030 
Tel: (678) 954-4995 
Daniel. Werner@splcenter.org  

 
/s/ William E. Dorris 
William E. Dorris 
Susan W. Pangborn 
Jeffrey Fisher 
Kilpatrick Townsend & Stockton LLP 
1100 Peachtree Street NE, Suite 2800 
Atlanta, GA 30309 
Tel: (404) 815-6104 
BDorris@kilpatricktownsend.com  
SPangborn@kilpatricktownsend.com 
JFisher@kilpatricktownsend.com  
 

 
/s/ John T. Bergin 
John T. Bergin (DC Bar No. 448975) 
Kilpatrick Townsend & Stockton LLP 
607 14th Street NW, Suite 900 
Washington, DC 20005 
Tel: (202) 481-9943 
JBergin@kilpatricktownsend.com    
 

 
/s/ Gia L. Cincone 
Gia L. Cincone 
Kilpatrick Townsend & Stockton LLP 
Two Embarcadero Center, Suite 1900 
San Francisco, CA 94111 
Tel: (415) 273-7571 
GCincone@kilpatricktownsend.com  

 
 

Attorneys for Plaintiff 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

SOUTHERN POVERTY LAW CENTER, 

  Plaintiff, 

 v. 

U.S. DEPARTMENT OF HOMELAND 
SECURITY, et al.,  

  Defendants. 

Civil Action No. 18-0760 (CKK) 

 

PLAINTIFF’S FIRST REQUEST FOR ENTRY UPON LAND FOR INSPECTION AND 
OTHER PURPOSES BY DORA B. SCHRIRO 

 
Plaintiff Southern Poverty Law Center, pursuant to Rule 34 of the Federal Rules of Civil 

Procedure, hereby requests to permit Dora B. Schriro and Plaintiff’s counsel to enter upon the 
premises of the LaSalle ICE Processing Center, the Irwin County Detention Center, the Stewart 
County Detention Center, and the Pine Prairie ICE Processing Center (“Facilities”).  These 
entries shall be for the purpose of inspection and obtaining factual information.  At present, Dr. 
Schriro is available to conduct the inspections on the following dates in 2020: January 17-20, 
January 31-February 3, February 14-17.   

 
Dr.  Schriro requests a two-day visit at each Facility so she can observe each Facility on a 

weekday, on a weekend, during first shift, and during second shift on a weekday.     
 
Said inspections shall include: 

 
1. Physically walking through, observing, inspecting, documenting, and 

photographing all areas related to Access to Counsel1, including but not limited to attorney 
visitation rooms, rooms used for attorney calls or VTC, the law library, waiting rooms, intake 
rooms, mail rooms, and the legal orientation program spaces. 

 

                                                           
1 “Access to Counsel” shall mean access or visits by, and communications with, legal 
representatives, legal assistants, non-legal professionals like interpreters or medical professionals 
who are providing services related to an underlying legal matter, attorneys and attorney 
representatives at each of the Facilities.  This term includes all visits and communications, 
whether in-person, telephonic, or via VTC, and access to legal mail. 
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2.  Having access to equipment and the content used for Access to Counsel, 
including VTC, the facility orientation, and phone equipment, as well as the language line or 
other translation services as applicable.   

 
3. Interviewing detainees.  At the request of Plaintiff’s counsel or Dr. Schriro, the 

interviews may be conducted in a confidential setting. 
 
4.  Interviewing staff of the Facility, including security staff and administrators, who 

are involved in Access to Counsel, including but not limited to the Warden, Facility 
Administrator, Programs Deputy Warden, Deputy Facility Administrator, Chief of Security, 
Deputy Warden, ADA/Disabilities Coordinator, and Legal or Law Library Coordinator.  At the 
request of Plaintiff’s counsel or Dr. Schriro, the interviews may be videotaped or conducted in a 
confidential setting that ensures audio and visual privacy.   

 
5. Touring representative housing units; i.e., one or more housing unit in each of the 

custody levels and for male and female detainees and special housing units.    
 
6. Observing a legal orientation program including viewing videos of any legal 

orientation programs offered or provided 

Dated: December 18, 2019         Respectfully submitted, 
 
/s/ Lisa S. Graybill      
Lisa Graybill 
Jared Davidson 
Conor Gaffney 
Southern Poverty Law Center 
201 St. Charles Avenue, Suite 2000 
New Orleans, Louisiana 70170 
Tel: (504) 486-8982 
Lisa.Graybill@splcenter.org   
Jared.Davidson@splcenter.org 
Conor.Gaffney@splcenter.org 

 
/s/ Melissa Crow 
Melissa Crow (DC Bar No. 453487) 
Southern Poverty Law Center 
1666 Connecticut Avenue, NW, Suite 100 
Washington, DC  20009 
Tel:  202-355-4471 
Melissa.Crow@splcenter.org  
 
 

 
/s/ Daniel Werner     
Daniel Werner 
Southern Poverty Law Center 
150 East Ponce De Leon Ave., Suite 340 
Decatur, Georgia 30030 
Tel: (678) 954-4995 
Daniel. Werner@splcenter.org  

 
/s/ William E. Dorris 
William E. Dorris 
Susan W. Pangborn 
Jeffrey Fisher 
Kilpatrick Townsend & Stockton LLP 
1100 Peachtree Street NE, Suite 2800 
Atlanta, GA 30309 
Tel: (404) 815-6104 
BDorris@kilpatricktownsend.com  
SPangborn@kilpatricktownsend.com 
JFisher@kilpatricktownsend.com  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

 

No. 1:18-cv-00760-CKK 

Hon. Colleen Kollar-Kotelly 

 

 

 

 

 

 

[PROPOSED] ORDER GRANTING DEFENDANTS’ PARTIAL MOTION TO DISMISS 

 

The Court, having considered and granted Defendants’ Partial Motion to Dismiss, hereby 

ORDERS that Counts 1, 2, 3, 5, and 6 of the Second Amended Complaint filed August 28, 2019  

are hereby DISMISSED WITH PREJUDICE for lack of subject matter jurisdiction. 

 

Dated this ___ day of __________, 2020  _________________________________ 
       HON. COLLEEN KOLLAR-KOTELLY 

SOUTHERN POVERTY LAW 
CENTER, 

Plaintiff, 

v. 

U.S. DEPARTMENT OF HOMELAND 
SECURITY, et al., 
 
Defendants. 
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