SUMMARY OF CRITICAL REPORTS, STUDIES, AND OPINIONS INCLUDED
IN THE APPENDIX

Over the decades since the Gideon decision the notorious inadequacy of
Louisiana’s system for providing indigent defense for the poor has been the subject of
numerous critical reports and public comments.

In 1974, a study funded by the United States Department of Justice (“DOJ”)
concluded that the “present structure of [Orleans Parish public] defender office and its
philosophy is not one which is designed to provide representation contemplated by the
United States Supreme Court cases of the last decade and the existing national standards
of criminal justice.

The gross lack of compensation [for defenders] inevitably
affects the willingness of lawyers to volunteer their services
to the [Indigent Defender Boards (“1DBs”)], and conditions
the quality of representation afforded by those who do
volunteer. Moreover, the IDBs have no money for
investigative services; consequently, the criminal cases are
simply not investigated. Nor is there any money for expert
witnesses or transcripts. . . . There is generally no money
for appeals. Lawyers interviewed by us variously

described the system as “terrible,” “abominable,” and
“abysmal.” (Cite to Appendix)

In 1992 a report commissioned by the Louisiana Judicial Conference found that
the State’s indigent defense system was “one of the most underfunded in the country,”
and described the system as “beyond the crisis stage” and “on the verge of collapse.”

The report concluded that “Louisiana remains unable to meet the demands placed on it by
both the United States and Louisiana constitutions.” Among the Report’s
recommendations were doubling funding, implementing a system of statewide funding,

and creating a statewide public defender commission. (Cite to Appendix)
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In 1993, the Louisiana Supreme Court recognized that the “general pattern has
been one of chronic underfunding of indigent defense programs in most areas of the
state.” State v. Peart, 621 So. 2d 780, 788 (La. 1993). (Cite to Appendix)

Also in 1993 a report by the Spangenberg Group — which had nationwide
experience studying indigent defense systems — found that:

1. The indigent defense system in [Louisiana] is hopelessly
underfunded in virtually every district in the state. 2.
Reliance on assessments on criminal violations as the sole
sources of funds for indigent defense is unpredictable at
best and wholly insufficient to ensure quality
representation. 3. Most indigent defenders around the state
are suffering from overwhelming caseloads that are two or
three times the acceptable national standards. 4. Indigent
defenders around the state are suffering from extremely low
salaries, which are uniformly below those available in
district attorney offices. 5. Virtually without exception,
indigent defender programs throughout the state have
insufficient staff, at both the attorney and support level.*
(Cite to Appendix)

In 2004 a report by The National Legal Aid Defenders Association
(“NLADA”) added:

[T]he failure to ensure adequate funding and independence
of the indigent defense system has led to the prevalence of
flat fee contract systems in those districts with poor
revenue streams in attempt to save money. Flat-fee
contracts are universally rejected by all national standards
because they create a monetary conflict between the
defense provider and the client. (Cite to Appendix)

Although in 2007 the Louisiana Public Defender Act established a new
statewide administrative structure for indigent defense, including the delegation of the
state’s authority to the LPDB, that new structure has never been supported with the

necessary funding, and it has never engendered the guidance, oversight and enforcement

1 11993 Spangenberg, Report Package page 3 (Cite 38-40)]

2
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necessary to remedy the deeply rooted deficiencies. Instead the 2007 legislation was
passed with the understanding that necessary funding would not be provided. While the
responsibility to provide a system of defense for the poor has been delegated by the State
to the LPDB and the State Defender they have not been given the resources necessary to
fulfill their responsibilities.

In 2010 a report by the National Legal Aid & Defender Association examined the
impact of the 2007 Louisiana Public Defender Act in the District of Louisiana and
concluded that “neither the legislative intent” of the Act “nor the constitutional
imperative to provide a meaningful right to counsel” were met within that district. In
examining the factors contributing to the failure of the public defense system within the
15th Judicial District, the report pointed to the lack of management, the inadequacy of the
fee structure, the lack of counsel provided to indigent clients charged with misdemeanor
or traffic offenses, and the high likelihood that indigent defendants would be represented
by multiple lawyers over the course of their proceedings. (Cite to Appendix)

Similarly, a 2012 report evaluating the Office of the Orleans Public Defender
found significant shortcomings within that office despite the passage of the 2007
Louisiana Public Defender Act. The report found, among other things, that the office
was unpredictably funded and underfunded, that there were too few attorneys available to
represent individuals in municipal court (with attorneys generally handling five times as
many misdemeanor cases as would have been appropriate), that attorneys were severely
undertrained, that leadership within the office regularly fell short of its responsibilities,
and that the office was unable to provide clients with a number of essential services or

even representation in certain cases. (Cite to Appendix)
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In November 2015, Judge Arthur Hunter of the Orleans Criminal District Court
held a hearing on Louisiana’s provision of counsel to indigent defendants in Orleans
Parish. Derwyn Bunton, the Chief of the Orleans Public Defenders “testified that
$700,000 in state budget cuts, local funding shortfalls, and staff attrition left unchecked
during a recently imposed hiring freeze has left his office unable to perform its work to
standards demanded by the U.S. Constitution and the state bar’s Rules of Professional
Conduct.” At the hearing, Legal ethics professor Ellen Yaroshefsky “described indigent
defense in New Orleans as a systematic failure by any measure, including caseloads,
adding: “‘To call this a justice system is really a misnomer. If we’re going to accept a
system where we’re just processing people and keeping people in jails and prisons
without providing counsel, we’re certainly letting down the profession and letting down
the public.”” * (Cite to Appendix)

As the LPDB acknowledged in its 2015 report, “[t]he public defense system has

been persistently underfunded since its inception.” (Cite to Appendix)

% Ken Daley, “OrleansOrleans public defenders' bombshell: No new cases for us, please,” The Times-
Picayune (Nov. 20, 2015), available at

www.nola.com/crime/index.ssf/2015/11/orleans _public_defenders_bombs.html.

¥ John Simerman, “Orleans Public Defenders Office still short of money despite extra cash from city,” The
New Orleans Advocate (Nov. 24, 2015), available at

www.theadvocate.com/new_orleans/news/article 9156ea56-0c2c-5ff5-92ef-781b9b90d342.html.

4 James T. Dixon, Jr., Criminal Justice System at a Crossroads at 3.

4
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1. INTRODUCTION

This report has been prepared under the auspices of the Criminal Courts
Technical Assistance Project of the American University's Institute for Studies
in Justice and Social Behavior., The Institute was requested by the Louisiana
comnission on Law Enforcement and Administration of Criminal Justice to under-
take a study of the system for delivery of criminal defense services to indigent
accused in the State of Louisiana, and to report on the feasibility of estab-
1ishing & statewide public defender system in Louisiana. At the request of the
Institute, Professor Addison M. Bowman, of Georgetown University Law Center, the

principal author of this report, directed the Louisiana study. Assisting Pro-

fessor Bowman in this techmical assistance program were Honorable R.A. Green, Jr.,

Judge of the Eighth Judicial Circuit of Florida, Gainesville, Florida, Frederick
F. Cohn, Esq., an attorney from Chicago, IT11inois, Alan R. Parlapiano, Esq., an
attorney from Gainesville, Florida, and Stuart Stiller, Esg.. an attorney from
Washington, D.C. Biographical data on these individuals is included in Appendix
A.

The technical assistance team received valuable assistance from Colonel
White, Ms. Catherine Kimball, and Mr. Brian Crawford of the Louisiana Commission
on Law Enforcement and Administration of Criminal Justice. Mr., Eugene J. Murret,
Judicial Administrator of the Supreme Court of Louisiana, provided us with
reports and materials. We are indebted to Professor Shelvin Singer of the
Chicago-Kent College of Law and the other contributors to the recently completed
New Orleans Management Assistance Study. The thoughtful comments and suggestions
of numerous Louisiana judges, law professors, district attorneys, defenders, and

Private counsel are incorporated in this report.
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professor Bowman visited Baton Rouge and New Orleans on March 11 and
12, 1974, to meet with key state officials and to develop a preliminary sense
of the fieldwork necessary for this study. He then formulated a plan to visit
fifteen of the state's thirty-three judicial districts plus Orleans Parish.
puring the week of May 5-11, Messrs. Green, Cohn, Pariapiano, and stiller were
in Louisiana. On May 5 the team was briefed by Professor Robert Force of the
Julane Law School and Professor Arthur A. Lemann, III, of the Loyola University
School of Law. Judge Green then visited Lake Charlies in the 14th District,
Lafayette and Abbeville in the 15th District, St. Martinville and New Iberia in
the 16th District. Port Allen in the 18th District, and Baton Rouge in the 1%th
District, Judge Green was accompanied on this itinerary by Mr. Richard Broussard,
a2 student from the Louisiana State University Law School.

Mr. Cohn visited New Orleans, Jefferson Parish (which is the 24th District),
Houma in the 32nd District, Amite and Hammond in the 21st District, and St.
Francisville in the 20th District. He was accompanied by Mr. Maurice Robinson,

a student from the Louisiana State University Law School.

Mr. Stiller visited Monroe in the 4th District, Ruston in the 3rd
Bistrict, Shreveport in the 1st District, Mansfield and Many in the 11th District,
Natchitoches in the 10th District, and Alexandria in the 9th District. He was
accompanied by Mr. Homer Singleton, a student from the Louisiana State University
Law School. Mr. Parlapiano interviewed a number of state officiais in Baton
Rouge. A reasonably complete 1ist of the individuals interviewed throughout

this study comprises Appendix B.




We regret that time and cost considerations prevented us from studying
each parish in Louisiana. MNevertheless, we have covered every major pop-
glation center in the state. HWe also selected at random several rural parishes
which we hope are representative. A map of the state indicating the places
we visited appears as Appendix C. We do not have a good statistical study,
but we had access to the Supreme Court Judicial Council's 1973 Annual

statistical Report which contains statistics from District and City Courts.

In addition, Messrs. Broussard, Robinson and Singleton assembled caseload
statistics from several representative parishes, Moreover, the team members
collected some statistical information as they traveled.

In the preparation of this report, information and statistical data has
been culled from the following sources: Judicial Council of the Suprese

Court of Louisiana, The Louisiana Court Structure (1971); Institute of

Judicial Administration, A Study of the Louisiana Court System (1972), with

Statistical Appendix; American Judicature Society Research Project, Modernizirg

Loyisiana's Couris of Limited Jurisdiction (1973): the Louisiana Comprshensive

1974 Criminal Justice Plan; Institute for Court Management, Court Management

Study of the Orleans Parish Criminal District Court (1973): City of New Orleans

1974 Criminal Justice Plan; NLADA and Criminal Courts Technical Assistance

Project, New Orlsans Management Assistance Study (1974); Report of the

Louisiana Supreme Court Judicial Council Special Committee, The Problem of

Counsel for Indigents in Misdemeanor Cases; Office of Judicial Administrator,

Report of a Survey of Louisiana Indigent Defender Boards (1970); State of

Louisiana Attorney General, Report of Crime Statistics (1972). In addition,

we have studied reports and statistics from the Orleans Indigent Defender
Program, the Jefferson Parish Indigent Defender Program, the Lafayette Parish

Indigent Defender Program, the Baton Rouge Public Defender Program, the 18th
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pistrict Public Defender Program, the East Feliciana Public Defender Program,
and the West Feliciana Public Defender Program. We are satisfied that the
conclusions presented in this report are valid, being based on a reasoned
analysis of available data.

We express appreciation to all those in Louisiana who assisted us in
our work. We are satisfied that there is a genuine desire in the Louisianz
legal community to improve the criminal justice system there and to provide
effective representation to indigent accused as mandated by the Sixth
Amendment. We hope that this report will contribute o the attainment of

these worthy goals.

.____.
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I1. REPORT ON THE PROVISION OF
DEFENSE SERVICES IN LOUISIANA

A. The Louisiana Court Structure

The court structure is succinctly described in a publication of the
supreme Court Judicial Council entitled "The Louisiana Court Strﬁcture“
(June 1, 19?1].1 The Louisiana Supreme Court is the only court with
appellate criminal jurisdiction. The four intermediate Courts of Appea]g
have appellate jurisdiction in juvenile matters. There are thirty-four
District Courts with general trial jurisdiction. The state is divided, for
this purpose, into thirty-three judicial districts plus Orleans Parish.

A map of Louisiana indicating the judicial districts appears in Appendix .
A district may contain one or more parishes, and where two or more parishes
make up a district, each parish has its own district courthouse. Apart from
New Orleans, there are about 103 District Judges in the state. The New
Orleans District Court has a separate criminal division with ten judges angd
a magistrate. The District Courts have general criminal and juvenile juris-
diction, and appeals de nove from courts of limited jurisdiction. There

are four courts - in East Baton Rouge, Orleans, Caddo [Shrevepart}, and
Jefferson Parishes - which have special exclusive jurisdiction in juvenile
cases. Excluding Orleans and Jefferson Parishes, there are forty city courss
which handle state misdemeanors, ordinance violations and juvenile cases,

This jurisdiction is concurrent with that of the District Courts. Some

1A copy of this publication is included as Appendix D. See also the 1974
Louisiana Criminal Justice Plan, pp. A-72 to A-79.

2The Courts of Appeal are located in Baton Rouge, Shreveport, Lake Charles
and New Orleans. :



judicial districts have no city courts. The Municipal Courts of Hew Orleans

AR o
res

and the two Parish Courts of Jefferson Parish are similar to the city cou

)
glsewhere.”

3louisiana has Justices of the Peace, but they have no criminal jurisdiction.
In addition, there are, according to the Judicial Council, some 240 Mayors’

Courts, which may have jurisdiction in criminal cases carrying up to 30 days
imprisonment. Most persons we talked to in Louisiana believe that the Mavors'
Courts, insofar as their criminal jurisdiction is concerned, are unconstitfu-
tional under Ward v. City of Monroeville, 409 U.S. 57 (1972). See the discuss
of these courts in American Judicature Society, Modernizing Louisiana's Courts

of Limited Jurisdiction, 19-27 (1973). The American Judicature Society
recommended that these courts be abolished, see id. at 113. The new Louisiana

Constitution. Article V, Section 20, continues these courts. We suggest that th

Mayor's Courts be abolished or at least divested of their criminal juris-
diction.



The Louisiana Criminal Justice System

our task was not to study the criminal justice s_-,rs.tem,4 but rather to focus
on the problem of counsel for the indigent accused. Because of the obvious
intgrrelatiﬂﬁﬂhip, however, members of the consulting team observed the

operation of the system from arrest through appeal. It seems appropriate

here to set out some of these observations because of our overall conclusion

that the criminal justice system, as it presently operates, deprives most
criminal defendants of important constitutiona]l and statutory rights, and

that there is a need for effective defense services to initiate and to promote
basic reforms.

The Louisiana system is characterized by inordinate delays between the
arrest of an accused and his first appearance before a judicial officer. The
Louisiana “144 hour rule" means in practice that the defendant's case must be
lodged in court within six days of arrest. His arraignment, the stage at which
he is brought into court and officially notified of the charge against him,2
may be substantially delayed, depending on the fregquency with which the court
holds criminal arraignments. In Shreveport and Monroe, District Court arraign-
ments are held once a week. The period is once 2 month in Natchitoches and
Mansfield, and only tyice a year in Many. These practices are in sharp contrast

to that of Jefferson and E. Baton Rouge Parishes, where the accused is in

court the day following his arrest.

Yhis has been done, see Institute of Judicial Administration (hereinafter 1JA),
A Study of the Louisiana Court System (1972). Our observations tend to confimm
the findings in this study, see, e.g9., footnotes 7, 11, and 14.

5This may be his first actual notification of charges. HWe spoke to 2 lawyer in
Many (11th District) who related having spoken to an inmate in the jail who
asked if the lawyer could detemmine the immate's charge. The lawyer later
ascertained that the charge was for an offense that carried a maximum of three
months imprisonment. The inmate had been in jail five months awaiting arraign-
ment.




The significance of arraignment for our purposes is that this is the
first opportunity for the 1ndﬁgent accused to request appointed counsel.
in Jefferson Parish appointment of counsel typically occurs the day after arrest;
in New Orleans, on the other hand, there may be a delay of from one week
to one mﬁﬁth.E Typical of the practice in many parishes is that of Houma,
where the average delay in arraignment is three to four weeks, following
which a furiher two to three week delay in appointing counsel is usual. This
practice cannot be condemned too strongly. It violates the American Bar

fissociation's Standards Relating to the Defense Function 2.1 (Approved Draft,

1971), which requires that "[e]very jurisdiction should guarantee by statute or
rule of court the right of an accused person to prompt and effective communi-
cation with a lawyer..." To the same effect is the American Bar Association's

Standards Relating to Providing Defense Services 5.1 (Approved Draft, 1968).

which stresses that "[cJounsel should be provided to the accused as soon as
feasible after he is taken into custody...”

Louisiana has not reformed its bail laws and procedures, with the result
that high surety bonds (sometimes pursuant to a schedule) are the rule in
most parishes, and the bail bondsmen hold the keys to the jailhouses. The
accused is not typica11y heard on the qusstion of bail, because this matier
1s often resolved prior to arraignment. We were told that in Houma bail
setting was sometimes the result of a telephone conversation between the
sheriff and the judge. Persons awaiting arraignment in jail may be unaware
of the amount of bail set in their cases. A few jurisdictions have alleviated

this situation with release-on-recognizance projects patterned on the Vera

ﬁThe New Orleans defendant will be presented in Magistrate Court soon after
arrest, and a pubiic defender may be "appointed" at this stage. This
appointment gives only the appearance of counsel, however, because the defender
does nothing further in the case. Counsel is actually appointed at arraignment
which occurs much later. See Institute for Court Management, Court Management

Study of the Orleans Parish Criminal District Court 44-45 (1973).




e e

(rew vork) model. This is the case in Rew Orleans, but eligibility for &
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project appears to be restricted to misdemeanants and Tirst offenders. g,
observation of bail and pretrial release practices are confirmed by the
Institute of Judicial Administration study of the Louisiana Courts, whic,
reported that "[tlhe bail determination does not result from an adversap, hear{ng
and that "in no parish has the court established or supervised the procag. )
whereby individuals accused of crime and eligible for bail are brough:
automatically before judges for bail determination.®’

Persons who secure their release pending trial in Louisiana are pre.
sumptively ineligible for appointed counsel. Indeed, in Jefferson Paris
when an accused for whom counsel has been appointed manages to effect hie
release from custody the appointment is automatically terminated. The Ney
Orleans Management Assistance Etuﬂ:ly8 reported that several New Orleans judges
will not appoint a defender for an accused who is free on bond, and that ;-
the accused insists he is financially unable to retain counsel the judg, Wil
raise the bond, commit the accused, and then appoint counsel. Our eXDerignce
teaches that, although ability to make bond in a misdemeanor case may i
some evidence of ability to retain private counsel, there is very lit:, Fela.
tionship between the two in a felony case. These practices should be pe.
examined.

There appear to be few preliminary examinations in felony cases ij

Louisiana. 1f the defendant moves for a hearing, the prosecutor

files 2 bill of information which defeats the right to preliminary eXamrinatip, ¥

7138, A Study of the Louisiana Court System 95-96 (1972).

®This study was conducted by the National Leagal Aid and Defender

. : Associats
under the auspices of the Criminal Courts Technical Assistance P Hon

roject,

gThis practice appears to violate the Fourth and Fourteenth Amendments,, sga 0

Y. Rainwater, 483 F. 2d 788 (5th Cir. 1973), £gh
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L.
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1, Section 14, guarantees the right to preliminary examination in felony cases

nexcept when the accused is indicted by a grand jury." This provision will
occasion an additional need for appointed cuunse1.1ﬂ The preliminary examin-
ation is a vehicle which affords a measure of pretrial discovery. HWe were

told that discovery in criminal cases in Louisianz is limited to inspecting the

accused’s statement given to the police; however, the courts are presently allcwing

ction and examination oF corpses.

limited discovery in cases involving Narcotics inspect
The Louisiana system appears to function by inducing as many defendants

as possible to plead guilty at arraignment. A District Court judge and a

district attorney in Monroe estimated 2 90 to 95% guilty plea rate in felony

cases. In Shreveport we observed arraignment court. Several defendants were

in the dock awaiting arraignment. The prosscutor approached them, called out

the names of two, announced the charge, and told them he would "tzke a plea”

to a certain charge. They agreed, whereupon the judge "appointed" counsel

from among several lawyers present in the courtroom. After a few moments of

conversation in the courtroom between lawyer and clients, the pleas were

entered and the cases terminated. It appears that many of the "appointments”™

of counsel are of this nature. The reader should bear in mind that this

arraignment stage, as previously noted, is in most places the accused's first

court appearance and his first opportunity to consult with counsel. The Institute

of Judicial Administration estimated that only nine per cent of felony cases

and thirteen per cent of misdemeanors actually go to trial in Luuisiana.11

]n$ee Coleman v. Alabama, 399 U.S. 1 (1970}, which establishes the right to
counsel at the preliminary examination.

lildg, A Study of the Louisiana Court System 135 (1972). A discussion of
criminal appeals appears at pp. 35-33 infra.

|
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¢. The Indigent Defender Boards

Title 15 of the Louisiana Revised Statutes Section 141, provides that
u[elach judicial district (including the parish of Orleans) shall establish
an indigent defender board, which shall have the duty of providing adequate
legal representation of indigent persons who are charged with commission of
felonies or of state misdemeanors punishable by imprisonment or who are
alleged to be juvenile delinquents.” Thus Louisiana purports to implement

the mandates of Argersinger v. Hamlin, 407 U.S. 25 (1972), and In re Gault,

387 U.S. 1 (1968). The boards are composed of from three to five uncompensatad
attorneys from each district, and they are charged with maintaining 2 panel of
volunteer attorneys who receive appgintments in criminal and juvenile cases.
The statute also provides that in every criminal case "there shall be taxed as
costs against every defendant who is convicted avter trial or afier a plez

of guilty or who forfeits his bond , the sum of three dollars (in Orleans
Parish, the sum of ten dollars)...." The fund thus established is the sole
means of payment "for necessary expenses incurrad in preparation and triazl

of cases, including cost of transcription, and for reasonable compensation

12 There is no additional provision for

to counsel for indigent defendants.
compensation of appellate counsel.
In 1970 the Louisiana Supreme Court Judicial Administrator conducted a
survey of the state's indigent defender boards (hereinafter IDBs) "to determine
the adequacy or inadequacy of the operation under the above described indigent
defender board statute." The report based on this survey concluded that the

IDB statute,"is not adequate to serve the requirement of furnishing counsel

for indigent defendants on a statewide basis.” The Judicial Administrator

1
25ecticn 142 establishes public defender offices in several judicial districts.
We discuss existing public defender offices at pp. 17-21 infra.
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recommended that the state adopt legislation similar to the federal Criminal
Justice Act, 18 U.5.C.§3006A. This recommendation has, of course, never

been implemented, notwithstanding Argersinger has in the interim markedly

increased the obligation of the state to furnish counsel to indigents.13

In 1972 the Institute for Judicial Administration concluded:

The indigent defender board system...is not
adequate.,.Indigent defense is being subsidized by
the bar, and with increasing request for appointed
counsel, the amount of subsidization can be expected
to increase. Tying financial support for the boards
to the costs to be paid by convicied defendants pro-
vides them with inadeguate income...In general, it is
an unsound and uncertain method of financing. A
sound system of providing counsel for indigents re-
quires that_ the state assume responsibility for funding
the system, 14

Qur survey shows that the IDB system is grossly inadequate and should be
abandoned. Except 1n those few districts which have state LEAA block grant
‘I’um"n.'i'i:'tg,]5 ithe 1DBs are paralyzed by lack of money. Many places, such as
Monroe, accumulate the kitty of $3 court costs over a one-year period, then
divide it among the lawyers who volunteered. We visited two places where
the available proceeds average $10 to 520 per case. In Hammond the standard
fee in a felony case is $35. It is not unusual for appointed counsel to
receive $100 or $150 for a felony trial. In Lake Charles counsel are paid
$5 per hour out of court and $10 per hour in court. In Houma, where the com-

pensation rate is $10 per hour, the IDB fund is $6000 behind. In Abbeville

13Argersiqggr_r9quires that counsel be provided in any case where imprisonment
is imposed as a sentence. As previously noted, the IDB statute imposes
upon IDB's the duty of providing counsel in cases “punishable by imprisonment";
as we obsarve hereafter, however, this has not been the practice.

14104, A Study of the Louisiana Court System 105 (1972). Similarly, the American
Judicature Society, in its survey entitied Modernizing Louisiana's Couris of
Limited Jurisdiction 48 (1973}, noted that "[s Jeventy-one of the city
court judges indicated that they do not have money to compensate appointed
counsel.”

155ee the discussion of Jefferson and Lafayette Parishes, pp. 13-16, infra.
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the fund is $7000 behind, This discussion by and large concerns only the

= gistrict courts, for most of the IDBs do not even attempt to provide counsel
sn city courts or in juvenile cases. For example, the Shreveport, Alexandris,
and Natchitoches IDBs do not function in their respective city courts. Hor
does the Shreveport IDB function in the Caddo Juvenile Court.

This gross lack of compensation inevitably affects the willingnass of
lawyers to volunteer their services to the IDBs, and conditions the quality
of representation afforded by those who do volunteer. Moreover, the IDBs
have no money for investigative services; consequently, the criminal cases
are simply not investigated. Nor is there zny money for expert witnesses
or transcripts. In Lake Charles, a few appointed cnun5e115 who recognized
that their clients needed psychiatric examinations gave their small IDE
payments to psychiatrists so that the necessary examinations could be con-
ducted. There is generally no money for appeals. Lawyers interviewasd by

us variously described the IDB system as "terrible, " "abominable," and “abysmal."

D. Jefferson and Lafayette Parishes

There are several notable exceptions to the above analysis. Jefferscn
and Lafayette Pariéhes, with state block grant funding, have established
- viable appointed counsel systems.
Jefferson Parish, comprising the 24th Judicial District, has a capable
IDB which has secured funding for the current fiscal year in the amount of
$85,710. The project employs a secretary-administrator who coordinates defense

services under IDB direction. Counsel is ordinarily appointed the day

IEThe chairman of the IDB in Lake Charles told us that volunteering attorney
services to the IDB is like "volunteering in the army."
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following arrest, and the coordinator notifies counsel of his appointment
jmediately by telephone, and in addition sends a confirmation letter. The
appointed attorney is expected to interview his client within three days of
appointment, and the coordinator actually checks at the jail to assure that
this interview has taken p]ace.]? Appointed counsel are provided funds for
investigators, expert witnesses, and transcripts. The IDB has 125 volunteer
attorneys who are paid 520 per hour for in-court time and $15 per hour for out-
of-court time. The average payment, we are told, is 5]25.13 We examined
the Jefferson Parish IDB report for the period September 1, 1973 through
October 31, 1973, and noted that 144 claims had been submitted in the amount
of $19,412.52, which if paid results in an average payment per case of 5134.80.
We are told the Jefferson Parish IDB provides counsel in the parish and
juvenile courts as well. The September and October, 1973, Ereakduwn was

125 cases in district court, 15 cases in the two parish courts, and 4 cases

in juvenile court.

Our overall evaluation of the Jefferson program is that it is functioning

]?He have previously mentioned the regrettable practice of terminating the

appointment of counsel for a defendant who secures pretrial release., We

suggest that this practice be modified. It is not uncommon for truly indigent
defendants to secure release on bail bonds paid for by friends or relatives.

In any event, the bail bond premium is the bondsman's fee and, of course,

is not returned to the defendant. "[CJourts should not consider the defendant's
posting of a commercial bond as definitive." Note, Balance sheet of Appointed
Counsel in Louisiana Criminal Cases, 34 La. L. Rev. 88,92 (1973).

13He question whether a $125 cost per case adeguately compensates appointed
counsel. Jefferson's rates are too low, and should be adjusted to $30 and
$20, respectively. Horeover, Jefferson has a rule that appointed counsel
can receive compensation for no more than ten out-of-court hours, and this
arbitrary limitation should be abandoned. We recognize that these measures
are undoubtedly responses to the need to apportion limited funds on an.
equitable basis. Ten hours is simply not enough time to prepare a serious
felony case for trial. Jefferson boasts that its volunteer attorneys are
"experienced"; we have observed that the more experienced and competent
criminal practitioners generally spend more, rather than less, time pre-
paring their cases for trial, than do their less "experienced" colleagues.

- p—— ———



It is noteworthy that there are factors other than the mere availability

'HEI] .
of money which distinguish this system from many other parts of the state.

Jefferson Parish has a bench and bar genuinely dedicated to equal justice for
the indigent, and this concern is reflected throughout the criminal justice
system there. Jefferson is a suburb of New Orleans with a population of about
400,000, Its nine district court judges averaged 205 criminal cases terminated
per judge during 1973, as compared with a statewide average of 1,629 criminal
cases per judge.}g There are lawyers thers whe specialize in criminal represen-
tation with a high degree of competence. For capital caseszn in Louisiana
the appointed counsel must have been admitted to practice for five years,ai
and Jefferson has iwenty-five volunteer lawyers in this category who take an
average of Tive to iwenty appointmenis per year apiece.

Lafaystte Parish, with a population of about 100,000, operates an IDB
with $63,837 in block grant funds per year.zz The program employs a coordinator,
Mr. Michasl J. Barry. There are 51 participating volunteer attorneys on the

panel, and they established 313 case files during calendar year 1973 for an

1gSEe Supreme Court Judicial Council, 1973 Annual Report, p. 43.

20This category includes murder, aggravated rape, and aggravated kidnapping,
see La. Rev. Stat. 14:30, 14:42, and 14:45,

2lsee La. Rev. Stat 15:141 {c). This provision is a desirable safeguard in an
appointed counsel system where no training in criminal trial advocacy is
providad for the volunteer lawyers. With the kind of public defender system
we propose, where the defender lawysrs are Tull time, adequately paid and
independent, and where the defender office is able to provide training, there
is no need for a five-year experience requirement for any case. We have seen
public defender lawyers, in good offices with good training programs. who
are competent to try capital cases with two or three years experience.

zzﬂithnugh LatTayette's population is much lower than that of Jefferson, the
Lafayette District Court terminated 2,314 criminal cases in 1973, compared
with 1845 in the Jefferson District Court. On the other hand, the Lafayette
City Court closed 1400 criminal cases compared with about 3400 in the Jeffsrson
Parish Courts. See Supreme Court Judicial Council, 1973 Annual Report.
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22 average cost per case of $204. The consensus of judges and lawyers in

;Lf Lafayette is that their program is working well. The compensation rate is

$20 for in-court time and $15 per hour out of cuurt.23
Mr. Barry, the coordinator, visits the jail to ascertain the need for
counsel on the part of those arrested, and promptly assigns counsel. He also
conducts fact investigations and acts as agent for appointed counsel. For
example, he plea bargains with prosecutors and sets up court conferences for
the attorneys. In general, we believe the Lafayette program is sound, althouch
we have some questions about the statistics. Our 1973 estimates indicate
there were at least 400 felonies and 1000 misdemeanor cases (district and
¢ity court) calling for appointed counsel in Lafayette, excluding traffic
cases. It is difficult to reconcile these figures with the 313 cases handled
by the IDB during 1973. We assume that a certain percentage of defendants are

not indigent and that a certain percentage voluntarily waive counsel, but are

nevertheless left with a large number of unexplained cases without counsel. This

situation deserves further study. These defendants with IDB counsel, we

believe, are adequately represented, but there may be many other defendants who

simply do not receive cuunse'l.z4

H

The rates were previously $25 and $20, and when they were reduced the
pane]l dwindled from 75 to 51 attorneys. We believe the rates should
be $30 and $20, see note 18, supra.

23

24It could be that judges appoint counsel in some cases directly, rather

than through the IDB. In that event., however, we would expect the appointed
lawyer to submit a claim to the IDB for payment. It is conceivable that

a number of lawyers do not bother tu seek compensation for their appointed
work.

B S v Y T
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e. Existing Public Defenders

We visited public defender offices in New Orleans, Baton Rouge, St. Fran-
cisville, and Port Allen. We did not conduct a thoroughgoing evaluation
of these offices because, given available time and resources, such a project
would have ruled out visits to other districts in the state. We spoke with
the defenders and their investigators and interviewed judges, prosecutors,
1DB members, and private lawyers in the districts in which the defenders are
gperating.

John Simmons' Orleans Parish Public Defender O0ffice and the Orleans
Municipal Defender office have very recently been evaluated by a New Orleans
Management Assistance Team, from the iHational Legal Aid and Defender Association
and funded by the same Criminal Courts Technical Assistance Project which has
produced this statewide study. The New Orleans team was headed by Professor
Shelvin Singer of the Chicago-Xent College of Law and our limited observations
confirm his report's conclusion that "[t]lhe quality of indigent representation
in the Orleans Parish criminal courts is largely passive and inadegquate." The
New Orleans team concluded that the poor guality of representation being
affnrded indigent defendants by the Hew Orleans Public Defender Office is

attributable to: (1) interference from judges; (2) an inadequate salary scale

' (3) the fact that the office is poorly administered; and (4) problems inherent

in the New Orleans criminal justice system itself.

We noted that the New Orleans defenders appear to operate in the same
fashion as do appointed counsel in some other parts of Louisiana. We visited
the District Court on criminal arraignment day, May 6, and interviewed a

defendant who had been arrested April 5 on a charge of aggravated battery. This

20
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this defendant's first court appearance and his first opportunity to

was
consult with counsel. His original $6,000 bond had been reduced some time "
previausly when the prosecutor reduced the charge, but the defendant had not i ¥
peen notified of the bond reduction. He was perfunctorily interviewed by

the defender, who had no file, only a copy of the complaint. No personal data

was elicitaed from the defendant, nor did the defender probe into the facts of

the case. The interview was simply geared towzrd inducing the defendant to |

plead guility, and this seems to be the general spirit of the New Orleans office.

m

We spoke to private attorneys who tend to attribute the ineffectivensss
ﬁf the New Orleans office to excessive caseloads. In New Orleans the public
defender handles nearly all the indigent cases because there are no funds for
private, appointed counsel. We believe that caseloads, plus interference
and control by the judiciary, are critical problems. Lawyers in New Orleans
tend to assume, we believe, that public defenders will always be underpaid,
incompetent, and under the control of the judges before whom they appear.
Thus, they see public defenders as an adjunct institution of the court.
assisting in clearing up the backlog of cases by pleading clients guilty. This
may be a correct assessment of the current situation in Orleans Parish, and
Professor Singer's ‘report is to this effect. We do not believe, however, that
the solution to this problem is to replace the public defender with an appointed
counsel system. We concur in the conclusion of Professor Singer and the New
Orleans Management Assistance Study that, were the director of the Orleans
Parish defender a full-time director, totally independent of the courts
and the mayor, he could begin to provide effective representation in accordance

with the American Bar Association's Standards Relating to the Defense Function

(Approved Draft, 1971). In addition, we agree that there is evidence that the

criminal justice system in New Orleans (unlike neighboring Jefferson Parish)
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: " js not willing to accept vigorous, independent defense advocacy. At present
= the New Orleans bar is not involved in the work of the defender office and

- does not provide for its activity.

In Baton Rouge we interviewed Horace . Lane, Esq., Project Director of
the Fast Baton Rouge Parish (19th Judicial District) Public Defender Project,
Murphy Bell, Esq., East Baton Rouge Public Defender, and other lawyers and
officials from Baton Rouge. Mr. Bell, with a staff of five public defenders
and three investigators, is considered to be doing as good a job as possible,
given inadequate resources and support for his program. The problem is that
the defender attorneys (as in New Orleans) are appointed in 90 to 95% of all
indigent cases. Bell reported to the Louisiana Commission on Law Enforcemsnt
(his office is supported by state block grant funds) that his office closed
537 cases during a six-month period in 1573. He also reported, in January.
1874, a backlog of 600 cases in District Court plus 32 appea1s.25

Mr. Bell's office is threatened with a drastic reduction in funding which
would reduce his staff to a level considered unacceptable to him. We agree.
Indeed, we do not believe his office has ever been adequately funded for the
number of cases it has been expectsd to handle. The current problem has

produced a difficult morale situation in this office. We were struck by a

25He estimate a total of between 3,000 and 5,000 cases in Baton Rouge's
District, City, and Family Courts needing appointed counsel per year.
Unless there are wholesale waivers of counsel, there is some discrepancy
between this estimate, Mr. Bell's assertion that his office handles 90%
of the cases, and his caseload statistics; in any event, his office
is handling toco many cases. He admitted, in a letter dated July, 1973,
that his caseloads were four times higher than NLADA guidelines.
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T;E?sense of fatigue and futility among the staff. We belive that Mr. Bell should
- reduce his staff atitorneys' caseloads to conform with National Legal Aid and
pefender Association standarﬁs,zﬁ and advise the courts that he cannot pro-
vide effective representation at current caseloads.2? This situation, and that
in the New Orlesans Public Defender Office, point up the urgent need for
state funding, about which we will have more to say shortly.

We visited public defender c¢ffices in the 18th and 20th Judicial Districts.
The 18th has two part-time defenders, an investigator and a secretary, and
operates with $47,000 in block grant funds. The office handled 550 cases during
1973, which is too great a caseload for two part-time defenders. We believe
that at least half of these cases are fe]anies,za so that under NLADA guidelines
two or three full-time defenders would be required in this district. Similarly,

the 20th Judicial District, with block grant funding, has two part-time defenders,

26500 NLADA, Proposed Standards for Defender Services 4.1 (First Discussion
Draft, 1873). A full-time defender zttorney should handle no more than
150 felonies per year, or 400 misdemeanors per year, or 200 juvenile cases

per year, or 20 appeals per year.

27see NLADA, Proposed Standards for Defender Services 4.1 (4) (First Discussion
Draft, 1973) providing that, when the public defender "determines that the
assumption of additional cases...might reasonatly bz expected to lead to

_ inadsguate representation...he shall have the powsr and duty to declars

= such fact to the courts...and may refuse to accept or retain such cases.”

28y/e note that the LEAA report covering the period May through September, 1973,
for this office pointed out that all appointments received during this period
were Telonies. We estimate that in the 18th District there are betiween
1,500 and 3,000 cases per year for which appointed counsel are needed, and
that three-quarters of the cases would be misdemeanors. We conclude that
most misdemeanor offenders in the district are probably not receiving

counsel.
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= one for East Feliciana Parish and one for West Feliciana Parish. These two

defenders handle all the cases except for offenses committed by inmates at
Angola State Penitentiary, for which there is 2 special appointed counsel
program. We estimate that these two defenders handle a total of about 200
cases per year. They have no investigative services and no funds for expert
witnesses. They are underpaid.2® e believe one adequately salaried full-time
defender with proper support services could handle the indigent cases in the
20th District.3ﬂ Everyone we spoke to in the 20th District feels strongly

that a full-time defender is needed there, and we concur.

F. The Need for State Funding

There seems to have developed a consensus among Louisiana lawyers that
the current system of funding defense services by extracting $3 in costs from
defendants is inadequate. It was inadequate before Argersinger, and it
has resulted in a criminal justice system that denies the effective assistance
of counsel to nearly all accused. Those districts that have obtained LERA funds
are improving their systems for provision of defense counsel, but those funds

will not be provided forever.3! The recognition that the state must provide

defense services has been embodied in the new Louisiana Constitution, which in

Article 1, Section 13, declares:

At each stage of the proceedings, every [accused]
person is entitled to assistance of counsel of his
choice, or appointed by the court if he is indigent and
charged with an offense punishable by imprisonment. The
Lagislature shall provide for a uniform system for securing
and compensaling qualified couisel for indigents.~<

29Each makes $6,000 per year, compared with the $15,000 and $12,000 salaries
paid the part-time defender and assistant defender in the 18th District.

Ouis salary should be in the neighborhood of $30,000. The local district
attorney makes $23,000, and this is a part time positien.

3l4e were told that LEAA funding for the Baton Rouge defender will terminate
in August, 1874,

32 ohasis sddad:
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Thus, the guestion becomes, not whether the state should undertake this
i yrden, but how shall it discharge this constitutional mandate. We conclude
%’ﬂmt Louisiana should adopt a statewide public defender system, and believe

E that such a program will work only if the state is willing to pay for 1t.33

Hhat we have reported thus far should demonstrate amply that there is a direct

: cgrrelat1un between the amount of money available for defense services and

~ the quality of the services generated. This is not to say that the Louisiana

i_tmr has not responded to the demands of Gideon v. Wainwright, 372 U.S. 335

(1963), and Argersinger v. Hamlin, 407 U.S. 25 (1872), consistent with the

~ highest ideals of the legal profession. In the Tong run, this is simply

tog great & burden for the private bar to bear without adequate compensation.
In this observation there is general agreement in Louisiana. Differences

arise on the guestion how should the services be structured., Why, for example,

0 T e T e e
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_ should not the IDBs be given adequate funds for appointed counsel? Why should

not each parish determine its own systeq?3 The answers to these questicns

b 0 g U P
g T

are complex, 2nd we address them in the following section.

R 5T

07 33“& were told by many persons that a statewide system of defenders would

& not be "politically” feasible. Some opponents of the unified defender

-3 concept fearsd that public defenders would bes incompetent; others feared

E that they would be competent. A1l suggested that the parishes would be

E unwilling to yield control of defense services to a2 centralized office. ke
- cannot address ourselves to state politics; rather, we have defined our task
k as one of proposing the best possible criminal defense system for the state.
E_ We believe the plan we propose here is unassailable on the merits.

EZ

34The concept of local option is embodied in a bill proposed (or to be proposed)
by Messrs. Reilly, Jones and Simoneau and Senator De Blieux. The bill would
enable any parish to adopt a public defender, with half of the funding pro-
vided by the state and half by the parish or parishes concerned.

G

'.:'1.' =




VT,
o] . e W

T

=

e

I111. A STATEWIDE PUBLIC DEFENDER SYSTEM FOR LOUISIANA

The Institute for Judicial Administration,32 in its March, 1972,

study of the Louisiana courts, recommended:

A flexible state-funded public defender system should
be instituted, which would include a number of full-time
regional public defenders who could be moved to temporarily
assist any court. Although the greatest demand for such
defenders will be in the urban areas, even in predominantly
rural areas at least one full-time public defender will
be needed on the regional level, supplemented bg one or
more part-time attorneys as the needs require.3

The American Judicature Society studied Louisiana's courts of limited

jurisdiction in 1973 and concluded:
Louisiana should establish a statewide systsm of public

defender offices, fully staffed with full-time attorneys, to
assure that indigent defendants are afforded their constitu-

tional right to counsel.37
The Louisiana Judicial Council Committee Assigned to Study the

Probiem of Counsel for Indigents in Misdemeanor Cases, chaired by
Silas B. Cooper, Jr., Esq.,35 recently reported: “Louisiana's present

system of Indigent Defender Boards plus Public Defenders in metropolitan

35The 1JA is located at 40 Washington Square South, New York, New York 10012,
38194, A Study of the Louisiana Court System 114 (1972).

3Tamerican Judicature Society, Modernizing Louisiana's Courts of Limited
Jurisdiction 138 (1973).

380ther members of the committee were Judge Daniel W. LeBlanc, Judge Cecil
C. Lowe, Judge J. Burton Foret, and consultant Frank V. Moise, Jr.
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areas has several disadvantages. [t fails to provide uniform protection
for indigent accused throughout the state. Justice becomes a matiter of
geographic accident. An accused may be defended by a competent, full-
time defender or may not even have an attornsy available for appointment
in rural areas.... Also, appointed [counsel] tend to be attuned to civil
practice or lacking in trial experience.” The committee recommended:
That in order to provide uniform and adequate defense
of indigent accused, a statewide system of regional Defenders
of Needy Persons be established... to be funded from state

sources and with an and staff commensurate with the pro-
secuting system.3

On October 1, 1973, the Louisiana Bar Association mailed to each of
its members a form containing fourteen items with a request'that the
respondent rate each item in terms of its importance as an area of concern
for the bar association. In the recently published survey results,
"Establishment of a Statewide Defender Program" was rated sixth, ahead of
specialization, standards for legal education, and uniform district court
rules. We spoke with many knowledgeable persons who favor a statewide
public defender system. For example, Douglas M. Gonzales, Esq., United
States Attorney in Baton Rouge and former Baton Rouge Public Defender, favors
the concept. He believes that the system should have full state funding, and

that the defenders should be independent, full-time, and adequately salaried.

39The committee recommended, alternatively, that the IDBs be expanded "in
all areas of the state to meet the impact of Argersinger.” It admitted,
however, that "expansion [of the [pBs] to meet Argersinger, if Argersinger
is widely applied, may make it economically unfeasible."” We concur,




= He believes that adequate investigative services should be provided, and

;‘t jn this nearly all those interviewed by us would agree. Gonzales also

%iﬁ.he1ieves that the state public defender director should be politically
] independent.
We believe that, apart from New Orleans and Baton Rouge, which have
already been discussed, Louisiana's judicial districts can be grouped
in three categories for purposes of planning defender services: (1) essentizlly
rural districts with few lawyers available for court appointments in
criminal cases; (2) more populous districts which lack an organized bar
willing to involve itself in indigent criminal defense; and (3) urban
centers with large numbers of lawyers interested in criminal law and willing
to undertake the defense of indigents.

A. Rural Districts

Of the districts we visited we would include the 3rd, 11th and 20th
here, We have discussed the 20th District. which has & public defender
office. We visited Ruston in the 3rd District, and Mansfield and Many in
the 11th. Ruston has a very small lawyer population, with only twelve lawyers
available for appn%ﬂtments, The Chairman of theIDB 1in Ruston, Mr. James
Wright, and Judge Fred W. Jones, Jr., of the District Court say there are
simply not enough lawyers to handle the cases. They estimate that there are
about 150 felonies per year requiring appointed counsel. We estimate an

additional 400 misdemeanor cases calling for counsel under Argersinger.

Many has six lawyers available for appointwments, and Mansfield has five.

None of these lawyers has any particular interest in criminal law. Yet we




gstimate that the 11th District has about 1000 cases per year requiring as
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counsel.®9  We understand that the eleven lawyers in this district feel

ja strong need for a public defender, and we believe the need is obvious.
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" of their professional efforts to criminal cases.

" It becomes apparent that the need for a public defender in rural areazs is

even greater than that in the cities, because of the enormous burden that
an appointed counsel system, even if adequately funded, imposes on a few
private attorneys who have no interest in devoting & substantial amount
We recommend that, in
all districts such as the 3rd and 11th, full-time public defenders be
established to handle nearly all the indigent cases.

B. Populous Districts Lacking Bar Involvement in Criminal Defense

Here we include the lIst District (Shreveport). the &4th District (Monrce),
the 10th District (Natchitoches), the 14th District (Lzke Charles), the 16th
District (Franklin, New Iberia, St. Martinville), and the 32nd District

(Houma). A number of districts we did not visit would probably fall in this

category. Each of these districts has substantial Argersinger caseloads in

District and City Courts. Richard Gerard, Sr., Esq., Chairman of the Lake

Charles IDB, favors an adequately funded public defender system.
in Lake Charles (with a population of 78,000) the bar is not interested

He points

out that

40pf which probably 200 are felony charges.

R
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.jp the cases and would like to get rid of them. In Monroe a prosecutor
tpld us the private bar was "sick of the cases." There are no criminal
law library facilities in Monroe, and no interest in the criminai law
'practice. There is no criminal law bar in Shreveport, and the IDB there
does not function at all in the City Court or in the Caddo Juvenile Court, 4!
A private lawyer in Shreveport told us the lawyers there simply don't want
to be bothered with these cases. They make the effort when they receives
appointed cases, but there are no criminal law resources and the repre-
sentation is inadequate. The same is true in Natchitoches, where there
are no criminal law practiticoners and no organized bar involvement in the
business of indigent defense.

In Houma, Charles Hanamann Esq., head of the IDB, told us he would
favor a public defender system for Houma because there are too few lawyers
who have any interest at all in the indigent cases. Thus, he pointed out,
the appointed counsel system would not necessarily function well even if
adequately funded. Charles Schfader, £Esq., @ private lawyer in Houma, stopped
taking IDB cases not only because it was financially unrewarding but because
he is a civil lawyér and cannot possibly keep up with developments in criminal
law and procedure. Although not an advocate of public defenders in general,

Schrader favors one in Houma because of the lack of criminal law knowledge

and experience there.

41We estimate at least 2000 cases per year calling for appointed counsel in
these two courts in Shreveport.
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In the 16th District we interviewed Gerard B. Wallingny, Jr., Esqg.,

and S. Gerald Simon, Esq., of the 16th District IDB, and Wayne Bourg, Esq.,

from St. Mary Parish. They told us that the IDB volunteers are young and

inexperienced, and that as they develop experience they cease volunteering

because of low pay and general lack of interest. There is consequently

no bar involvement in the problem of indigent defense. Bourg would like

to see a public defender in St. Mary Parish because there are only seven

lawyers on the panel, and only two of them are qualified for capital cases.*?
Each of these districts needs a public defender office adequately

staffed to handle between 50% and 75% of the indigent cases. 42 Why a "mixed"

system of defenders and appointed counsel? We believe a mixed system is

best for Louisiana for a number of reasons. The Institute for Judicial

Administration recommended a mixed system for Louisiana because it would

permit and encourage private attorney participation, and "[t]he experience

and resources (investigation, legal ressarch, etc.) of the regionally staffed

public defender offices could be made available to volunteer attorneys.” We

believe participation of the private bar in the work of the defender is

important and should be encouraged. In the first place, more private lawyers

would be willing to undertake this work if they were adequately paid and if

424e estimate 2 need for appointed counsel in approximately 1500 cases per ysar
in St. Mary Parish alone.

&3These figures are at best reasoned estimates. We recommend that each
district determine for itself the most appropriate division between defender
and assigned cases. For the reasons stated, however, we strongly oppose

requiring the defender office to handle all the cases.
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' there were a source of criminal law expertise which a full-time defender

office would provide. Moreover, the defender office should not become
isolated from the har.d4 because active support and participation by private
lawyers contributes to the salutary goal of independence from the judiciary.
In addition, participation in appointed criminal cases by skilled civil
trial lawyers can sometimes provide a measure of public defender competence.
We know that in some states with mixed systems the very best civil trial
lawyers in the community participate in an occasicnal assigned case, and
the understanding they gain of the problems of the public defender produces
strong bar advocacy for needed reforms in the entire criminal justice
system. Such lawyers will participate in a mixed system when investigative,
research, and forensic science support services are provided by a capable
defender office. This is the system we believe should be promoted in

Louisiana.

C. Urban Centers with Bar Involvement

We have discussed Jefferson and Lafayette Parishes, which we place in
this category. Alexandria alsc belongs here because it has an active bar

association, a good trial bar, and a number of lawyers who are interested in

criminal law work. Lawyers we talked to in Alexandria want a public defender,

but not a defender who takes all the indigent cases. In each of these places

we favor a full-time public defender office staffed to handle somewhere

44ye fear that this is surely a partial reason for the difficulties in the
New Orleans and Baton Rouge offices.

e L
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_;étwgen 25% and 503 of the cases.®® The defender should of course be
{{,..uatﬁ1y staffed and funded to administer a good appointed counsel panei.
previously indicated, we recommend that volunteer lawyers be compensated

Eﬁccurding to federal guidelines, that is, $30 and 320 for in-court and out-

| 'i;f-cuurt time, respectively.

Even though Jefferson and Lafayetis Parishes have developed good

'?;éppainted counsel systems, we believe small public defender offices should
£ replace the existing coordinator's activities, because the defender office
f?can previde better support for the volunteer panel. 48 In‘additiun to

i accepting its share of the indigent cases, the defender office shouid be

I equipped to perform the following functions:

(1) Assignment of appointed counsel in particular cases, and approval

and payment of vouchers.

(4) Training of volunteer lawyers by means of periodic newsletters and
seminars.
(5) Assistance to volunteer lawyers in individual cases.

(6) Undertaking test litigation to bring about reform of the criminal

justice system.

- 4ESEE note 43 supra.

46Moreover, Lafayette is only one of three parishes in the 15th District,
and a defender office is needed to provide service to Acadia and Vermilion

Parishes, both of which have substantial Argersinger caseloads.
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(2) Provision of investigative services, and training of investigators.

(3) Maintenance of an adequate criminal law library and pleadings bank.
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'QI:-u_ New Orleans and Baton Rouge

It goes without saying that these functions are part of any defender's

| business, and their inclusion here should not suggest that they are not
__?3gqua11y applicable in the two preceding categories of districts. The smaller
I._i the percentage of cases being handled by the defender, however, the more
Iﬁinpurtant these functions become in the effort to provide a consistently

, even quality of good representation for indigent accused.

&7

We favor a mixed system in both of these cities. There is no reason

% why the private bar cannot involve itself in the work of these defenders.

» fi Ke believe this would happen if there were adeguate funds for payments for
f ii;appuinted counsel, and if the defenders were equipped to provide the

i above-mentioned services to the volunteer panel. We recommend that each

: of these defender offices be reorganized and staffed to handle about 50%

B of the indigent criminal cases. This will not result in 2 reduction of ex-

i T s T

e

§  isting staff (see Chapter VI), because current caseloads in these offices are

more than double the recommended guidelines.

475ee the discussion of the New Orleans and Baton Rouge public defender offices

on pp. 17-20 supra.
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IV. CENTRALIZED ADMINISTRATION VERSUS LOCAL CONTROL

The first point to be made is that a public defender should not be

~ controlled by anyone. The American Bar Association's Standards Relating

to Providing Defense Services 1.4 (Approved Draft, 1968) provides: "The

[defense services] plan should be designed to guarantee the integrity of
the relationship between lawyer and client. The plan and the lawyers
serving under it should be free from political influence and should be

subject to judicial supervision only in the same manner and to the same

extent as are lawyers in private practice.” (Emphasis added.) Similarly,

the Nationz] Legal Aid and Defender Association's Proposed Standards for

Defender Services 3.1 (First discussion draft, 1973), admonishes:

However attorneys are selected to represent non-fee paying
clients, they shall be as independent as any other private
counsel who undertakes the defsnse of 2 Tee-paying criminally
accusad person. 7o accomplish this end, the assigned counsel
whether public defender or private assicnsd counsel should

not be selected by the judiciary or an elected official, nor
should he be an elected official. The most appropriate method
of assuring independence modified with a proper mixture of
supervision, is to create a board of dirsctors representing
various segmenis of the community who will hire the top administrator
and establish policy and guidelines of the office, but will not
interfere with the handling of individual cases.

To the same effect is the recommendation of the Naticnal Advisory Commissicn
on Criminal Justice Standards and Goals in its publication entitled Courts
268-73 (1973). The thrust of these standards is that judges should be

totally remcved from the selection and control of defenders or assigned

B




A yised by the judges before whom they appear.qﬁ This makes good sense if we
® really believe in equal justice for the poor. Prosecutors are independent.
? privately retained counsel are independent. Is there any valid argument Tor
i diminishing the independence of counsel for our indigent accused? Why should
'Eﬂjudges, or mayors, have any greater authority over appointed counsel than
i over privately retained counsel?
We have previously mentioned that a major problem in the New Orleans
and Baton Rouge defender offices is excessive caseloads which severely hamper

the effectiveness of defender lawyers. Why, then, do not these defenders

' simply refuse to take all the cases? A partial answer is that they are not |
independent enough to survive such a move, and this lack of independence is
a result of local control. Since no funds are available for appointed counsel

= in these cities, the defenders yield to the inevitable systemic pressures to

' E? provide at Teast the appearance of counsel in all the cases. This situation

~ can be changed only if the bench, the bar, and the entire community recog-

,Fﬁ nize the problem and demand change.

%; Independence and adequate funding are the necessary attributes of an
%; effective defender+5y5tem. The only way to assure independence of defenders
33'15 to follow the NLADA guidelines and to establish an independent board of

T

i)

directors which appoints a State Public Defender who in turn appoints
thirty-four District Public Defenders who in turn appoint their staffs.

The independent board should have a majority of lawvers. Its independence

AT

1

is virtually assured if some of its members are appointed by the Governor,

e

48supreme Court Justices Joe W. Sanders, Mack £, Barham and Albert Tate, Jr.,
agree that the public defender should be independent of the judiciary.
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by the Supreme Court, some by the Judicial Council, some by the state

_par association, some perhaps by law school deans, and some perhaps by "groups

~ . hose members derive a particular benefit from the proper functioning of the

pub]iﬁ defender's office.” NLADA, Proposed Standards for Defender Services

. 32 (First discussion draft, 1973). The goal is to select a State Public

pefender who will be insulated from political pressures and responsive to

the needs of the population served by the defender offices. The board of

3 directors should exercise general supervisory authority over the entire sysiesm
g P ¥ i ¥ '

but have no control over the conduct of individual lawyers or individual cases.

We have been told that centralized control is politically infeasible

~ in Louisiana. The persons we interviewed repeated this theme, and coupled

it with vague fears of young defenders disrupting the status quo by bringing

cases in federal courts. We are proposing a plan which we believe would

- provide good defense representation in Louisiana. and would fulfill the con-

stitutional mandate that "[t]he legislature shall provide for a uniform system
for securing and compensating qualified counsel for indigents.” We do not
believe that these goals will be realized unless the defender system which

is adopted is independent and adequately funded. Nor do we believe that

the defender offices will be independent or adequately funded unless they

are removed from local control. This is the heart of our proposal. Without
independence, we do not wish to be understood to endorse any defense services

in Louisiana.
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The Louisiana Supreme Court has exclusive appellate jurisdiction over |
all criminal cases in which a sentence of death or imprisonment at hard
labor for over six months is imposed. The intermediate appellate courts
have no criminal appellate jurisdiction. The new Louisiana Constitution
provides a right to review in Articie 1, Section 19:
No person shall be subjected to imprisonment or forfeiture
of rights or property without the right of judicial review
based on a complete record of all evidence upon which the
judgment is based. This right may be intelligently waived. The
cost of transcribing the record shall be paid as provided by law.
We believe there have been relatively few indigent appeals in Louisiana.
The Institute for Judicial Administration reported that during the entire
decade 1960-69 the Supreme Court reviewed only 374 criminal convictions.
From January 1, 1970, to April 30, 1973, the Court reviewed 422 criminal
convictions®® We cannot determine how many of these appeals were in forma
pauperis, but our observations lead us to conclude that appointed counsel
do not appeal their convictions because there are no funds for this purpese. i
Even in Jefferson Parish, there is currently no provision for additional

compensation for time spent preparing an aq:-;rs.'aLBE:I

49104, & Study of the Louisiana Court System 201 (1572).

0The Jefferson IDB attorney voucher-compensation form contains no category
for appellate work and appears to iimit compensation to ten out-of-court
pretrial hours, see note 18, supra. The Jefferson IDB administrator, Ms.
Sandra Joaen, told us that no decision had yet been made on the question
whether the ten maximum compensable hours must include appellate preparation
time, because the question has not arisen yet. She suggested that a "few
extra hours" might be approved for an appeal.
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We have examined the Jefferson IDB LEAA report covering the period

october 1972 through August 1973, and find evidence of only one appeal having

v
e

peen undertaken during that period. We have examined some appellate briefs

prepared in the Baton Rouge public defender office and find them adequate.

We are amazed to discover that an office with such heavy caseloads can fing

time to write appellate briefs. The public defender office in New Orleans :
51

{EE nas taken a total of 40 appeals since its inception in 1971.
:;i The four intermediate Courts of Appeal, located in Baton Rouge, Shreveport.
Lake Charles, and New Orleans, have jurisdiction over the juvenile cases.

;?% We have no statistical data on juvenile appeals, but are virtually certain

4 that the number of indigent juvenile appeals is negligible, We base this

;EE- conclusion on inguiries we made, and by deduction from our knowledge that most
i%; 1DBs do not provide counsel in juvenile court.
;§f We believe the number of indigent criminal and juvenile appeals is bound
“;E tu‘increase substantially in the next several years in Louisiana. This will
_E? be the inevitable effect of the new constitutional provision. It will also
fzz result from the upgrading of criminal defense services. And this is as it
'fé should be. A substantial percentage of non-indigent defendants appeal
;;1 their convictions. A system purporting to provide equal justice should ;"
ffg; expect, indeed we1ﬁume, a like percentage of indigent appeals. With this i
7%{ in mind, we propose that the office of State Public Defender be appropriately
_%' staffed to discharge the entire statewide indigent appellate function,
? rather than requiring district defender offices to manage their own
.-g appellate caseloads. There are a number of reasons for this recommendation:
1

51MLADA and Criminal Courts Technical Assistance Project, New Orleans Management
Assistance Study (1974).
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(1) It is inefficient to saddle trial-level defender attorneys with

trial and appellate caseloads, particularly if, as we understand, the Supreme

“'Cuurt usually sits in New Orleans.

(2) 1t makes sense, in terms of cost., administration, and logistics,
to create an appellate division near the appellate court.

(3) Sharing of research and briefs is facilitated in a central office,
thereby avoiding costly duplication of effort and reducing the number of
frivolous appeals.

(4) Appellate work requires a much more extensive library, and better
typing and duplicating facilities, than does trial work. District offices
need not be as extensively eguipped when the appellate function is removed.

The appelliate issue should be squarely faced. In view of the obvious
advantages of a centralized appellate division for a state such as Louisianz,
with all criminal appeals in one Supreme Eaurt,52 arguments to the contrary
should be closely scrutinized, The trial attorney knows the record best,
the argument goes. This knowledge is hardly an asset if the trial attorney
cannot spare the time to perfect, brief, and argue an appeal in a distant
court. It is possible that some of the opponents of a centralized appellate
funcition fear increased caseloads, caseloads perhaps too great for one 2ppellizis
court to manage. I} this is a consideration, it should, we suggest, be re-
cognized, Effective defense advocacy places strains on the criminal justice
process, but these strains are the stuff of the adversary system. The gues-
tion is: Will Louisiana be willing to bear the costs of truly effective

defense services? This is a pervasive question.

524e would tend to favor three mini-appellate divisions in the defender offices
of New Orleans, Shreveport, and Lake Charles to handle juvenile appeals in
the respective Courts of Appeal. The main appellate division located in
the office of the State Public Defender (which we assume would be in Baton
Rouge) could handle juvenile matters in the Baton Rouge Court of Appeal.
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g. Mental Health Proceedings

The Louisiana Mental Health Code®3 provides a right to counsel in judicial

commi tment pruceeding5,54 which are necessary if a mentally i11 person is to

pe committed for longer than 60 days.EE The statute specifies that attorney

- compensation shall be paid from IDB funds. We have no statistics on mental

health commitment proceedings in Louisiama. We suggest that public defender
offices can develop the expertise, on & statewide basis, to render effective
assistance of counsel in these cases. In addition, the 20th District public

defender office should have a small mental health unit to provide legal assistance

to the patients at East Louisiana State Hospital.

- C., Parole Revocation Proceedings

We did not determine whether appointed counsel are provided in parole
revocation proceedings in an‘siana,55 but whatever the practice has been

there will be some need in the future occasioned by Gagnon v. Scarpelli,

411 U.S. 788 (1973). We would tend to favor a parole and post-conviction
relief component in the Baton Rouge defender office to service the parcle

board and the inmates at Angola Penitentiary. We were told that Professor Ray

Lamonica's LSU students provide services to inmates at Angola and S5t. Eabrie1,5?

and the Baton Rouge.office could coordinate these efforts.58

La. Rev. Stat. 2B:50-28:56.

54La. Rev. Stat. 28:53

Eﬁcommitments are to the East Louisiana State Hospital at Jackson. This
hospital has been described in Plotkin, The Dark at the End of the Tunnel,
Louisiana's False Promise of Psychiatric Care for the Criminally Incompetent,
32 NLADA Briefcase, No. 1, p. 5 (1974).

6See La, Rev. Stat. 15:574.9 (A).
st Gabriel, located near Baton Rouge, is the women's reformatory.

53A1ternat1ue1y, a post-conviction relief component could be created in the
20th District defender office, which is nearer to Angola.




VI. Organization of Proposed Defender System t

A. Structure
T:ff Available statistics in Louisiana are not adequaie to permit prediction
¥ of the need for counsel with accuracy. For example, the Judicial Council

i\ publishes only total criminal caseload statistics for the District Courts.

oy =g PR T
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There are no breakdowns into felony-misdemeanor-juvenile categories, and
no indication of indigency rate. Since a full time defender lawyer could
-g_ handle 156 felonies or 400 misdemeanor offenses per year, these breakdowns
[i} are essential in projecting the number of lawyers to be assigned to parti-
”ij cular offices. The City Court statistics are also deficient. (See Supreme _
.g Court Judicial Council, 1973 Annual Report with Statistics and Related Data.) !
¥ What is needed is a fairly accurate prediction of Argersinger cases in the
.'{é{ following categories:
i (1) District Court felony cases |
'i{ (2) District Court Argersinger misdemeanors > i
'E; (3) City Court Argersinger misdemeanors i
(4) District and City Court juvenile cases j
E _; (5) Mental health case statistics |
8 (6) Appellate case projections. i
¢ﬁ5€ When such figures are available, the size of defender offices can be '

f B determined, on a district basis, by taking the total number of cases in each
category and subtracting the number of cases allocated to appointed counsel.

§ The public defender cases are then apportioned as follows: each public de-

59I.e., those offenses, whether misdemeanors, traffic cases, or ordinance
violations, for which imprisonment is possible with an indigency factor |
applied. !
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: :year not more than (1) 150 felonies, or (2) 400 misdemeanors, or (3} 200
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~ juvenile court cases, or (4) 200 mental health cases, or (5) 20 appeals. The

'~ fender attorney (according to NLADA guidelines) should be assigned in one

plan should include a substantial lump-sum appropriation to compensate
appointed counsel in the non-defender cases. |
Obtaining accurate statistical information could be an extremely lengthy
and complicated process, given the number of courts and courthouses involved.
&n interim solution, which we favor, would be to create at once the entire
defender structure pursuant to the following organizational charts. We have
deliberately underestimated the number of defender personnel we believe will
be needed; hence, this structure represents a mere initial plan pending re-
ceipt of better data. We hasten to repeat that, in addition to funding 35
offices, which are deliberately designed to handle but & fraction of the in-
digent cases, the legislature should appropriate a substantial sum for ap-
pointed counsel. The defender offices so created could then assist in the

development of an ideal plan according to the guidelines set forth in this stugy.



Louisiana State Public Defender

1 Secretary

1 Receptionist

|

Deputy State Defender

1 Secretary

|

Administrative Division Appellate Division

1 Deputy defender
10 Staff attorneys
4 Secretaries

2 pdministrative Aides
1 Secretary
1 Clerk

Chart 1 - Organization of State Defender Office

[34 pistrict Public Defender

L

Offices

(see chart 2) -

Trainitvision

1 Deputy def?

2 Staff atto

1 Chief Inyeitor

1 Chief of Mgal Services
1 Inmate Couing Coordinator

3 Secretarie
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Chart 2 - Proposed Staffing Pattern

*See note 62, infra.

District| District stafft Investigators| Secretaries| Parzlecal
defender | attorneys Aides*
1 1 8 5 4 2
2 1 1 1 1 1
3 1 1 1 1 1
4 1 9 5 4 2
5 1 1 1 1 1
6 1 1 1 1 1
7 1 1 1 1 1
8 1 1 1 1 1
9 1 5 3 2 1
10 1 4 1 1 1
11 1 1 1 1 1
12 1 1 1 1 1
13 1 1 1 1 ]
14 1 - 2 2 1
15 1 3 2 2 1
16 1 5 3 1
17 1 2 1 1
18 1 4 2 2 1
19 1 7 Z 3 2
20 1 0 1 1 1
2] 1 3 2 2 ]
22 1 3 2 2 1
23 1 2 1 1 )
24 1 2 1 1 1
25 1 2 1 1 1
(continued)
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Chart 2 (continued)

District

District
defender

Staff
atiorneys

Investigators

Secretaries

Paralegal]
Aides

26

1

a

2

1

27

1

3

1

28

0

29

30

31

32

33

New
Orleans

14
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Proposed Cost of the System

1. Salaries
State Defender $ 40,000
Deputy Defender - 35,000
Chief, Appellate Division 30,000
Chief, Training Division 30,000
Administrative Aides (2) (e 11.000) 22,000
Chief Investigator 15,000
Chief of Paralegal Services 12,000
Inmate Counseling Coordinator 20,000
District Defenders (34) (@ 30,000) 1,020,000
Staff Attorneys (112) (@ 15,000 1,680,000
Investigators (64) (e 2,000) 576,000
Secretaries %5? (@ 7,000) 399,000
Paralegal Assistants 38) (& 7,500) 285,000

Total Salaries $4,164,000

2. Expenses
Fringe benefits 102 of salaries) $ 416,400
Rent 150 sq. ft./atty. x $5,
.90 sq. ft./other x $5) 186,600
Telephone $200/mo. x 35 offices) 84,000
Supplies $20/non-sec'y employee/
mo. ) 61,440
Utilities $100/mo. x 35 offices) 42,000
Postage $5/mo./lawyer) 9,060
Travel 1000 mi./mo./investigator
@ .12/mi.} 92,160
Transcripts 20,000
Expert Witnesses 50,000
Equipment lease (Xerox at $200/mo. x 35
offices) 84,000
Miscellaneous (Library upkeep,etc.,
@ $200/mo. x 35 offices) 84,000

Total Expenses §1,129,660

(continued)




5=
3. Operating Capital Outlay
Furniture ($550/1awyer, $450/sec'y,
$250/other) $ 135,400
Office machines
Typewriters (57@ $495) 28,215
Dictaphones (257 @ $520) 133,640
Adding machines (35 € $150) 5250
Law libraries ($5000 x 34, main office $10,000) 180,000
Total Capital Outlay  § 482,505
Budget Summary
Salaries $4,164,000
Expenses 1,129,660
Capital Outlay 482,505
Total 1st
year budget $5,776,165
Note: Qur cost estimates are rough and need to be refined considerably by

persons with knowledge of local cost factors. Salaries of defenders should be
comparable to those paid prosecutors, but if the prosecutors are part time, the
defenders should receive correspondingly greater salaries. Investigators'
salaries should be comparable to those paid police officers. Finally, a
substantial sum should be budgeted for payments for appointed counsel. We can-
not estimate this sum accurately because, again, we have no accurate statis-
tical data. We suggest that $2,000,000 be appropriated for appointed counsel
cases for the first year. The total budget for the entire system for the

first year thus becomes $7,776,165.




VII. SUMMARY OF FINDINGS AND RECOMMENDATIONS

I:7;$'ﬁ, The Indigent Defender Board system fails to provide effective assistance
~ of counsel to indigent defendents.

1. The scheme of funding IDBs by making defendants pay a $3 cost per

é ﬂhﬁcase is unrealistic and unworkable. It results in:

(a) Grossly inadequate compensation for appointed counsel in felony
.

I (b) MNo compensation for counsel in misdemeanor and juvenile cases

a-fi_and mental health proceedings.

(c) No funds for investigation of cases, for transcripts, or for
© ¥ expert witnesses.
i il 2. Since the vast majority of criminal defendants are indigent, the

- court cost system of funding is bound teo provide insufficient money as a

'.j?f matter of simple arithmetic.

.. Jt!_ 3
o 3. As presently operated, the indigent defense system is in reality being

il

subsidized by the bar. This is unfair, particularly in areas where there are

TR

S few lawyers available to bear this burden. The cost of indigent criminal

- defense services should be borne by the state.

ot s e o

. B. The new Louisiana Constitution provides a right to counsel for every

defendant who "is indigent and charged with an offense punishable by impriscnment."

There is also a right to appointed counsel at preliminary hearings, for

R
S a SR

- appeals, in juvenile cases, in mental health commitment cases, and in some

parole and probation revocation cases. Even if the Indigent Defender Boards
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| [ were substantially funded, they could not meet these demands on a statewide

basis.
C. The Louisiana Constitution directs the legislature to "provide for a

uniform system for securing and compensating qualified counsel for indigents.”
This mandate can be discharged only through creation of a statewide public
defender system, and the bench and bar in Louisiana recognize this fact.

D. The legislature should establish & public defender office in each of the
State's 34 judicial districts.(The proposed organization of these offices is
discussed in Chapter VI of this report.) Every district should have a mixed
system of indigent defense representation, with a certain percentage of cases
handled by the defender and a certain percentage by appointed counsel. These
percentages should be determined locally, with regard to (1) the number of
lawyers eligible for appointed cases; (2) the number of lawyers willing to
accept appointed cases; and (3) the number of lawyers possessing some competence
in trial advocacy. Except in strictly rural districts having few or no lawyers,
the percentage of indigent cases allotted to the public defender office should
not exceed 75%. In addition to creating the 34 defender offices, the legisla-
ture should appropriate a substantial amount of money for payments for

appointed counsel.

E. In order to guarantee the independence and {ntegrity of the system, there
should be created the office of State Public Defender. The State Defender
would exercise operational and supervisory control over the entire system,

and would have sole responsibility for hiring and firing District Public

Defenders. The State Defender should serve at the pleasure of an independent

board or commission®? Members of the Judiciary and district attorneys

60e have discussed the possible composition of such a commission at p. 33 supra.
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should not serve on this board. The goal of the board is to assure that

the State Public Defender and the entire defense services system is insulate
from judicial and political pressures.

F. The State Public Defender office should be adequately staffed and equipped
to exercise administrative control cver the system. The office should

maintain an appellate division and a training and publications component. 81

It should have a Chief Investigator and a Chief of Paralegal Services. %2
G. The 34 District Public Defender cffices should be organized as follows:
(1) Each District Public Defender should be answerable only to the State
Public Defender.
(2) A11 public defender lawyers should be adequately paid and should
devote full time to their defender work. The salaries should be comparable

to those paid prosecutors, unless the prosecutors are part-time, in which

event the defenders should receive correspondingly greater salaries.

EIHE note with approval the recently inaugurated "District Attorney Newsletter,'
published and distributed by the Louisiana District Attorneys Association.
This is cne example of the kind of training a central administrative office
can provide.

52our plan (see Chapter VI) calls for a number of paralegal aides assigned to
the various district offices. HWe define a paralegal employee as a person
without a law degree who is trained to perform tasks ordinarily done by law-
yers, thus significantly increasing the productivity of staff lawyers at low
cost. Paralegal persons may be part-time college or law students, persons
with or without college degrees, or ex-offenders. Experience in other states
demonstrates that paralegal aides are an important component of a defender
office. They can obtain the information and resources needed to secure pretrizl
release for clients, conduct interviews of clients and their families, assist
investigators, coordinate job development efforts for accused persens and
ex-offenders, and maintain liaison with community based rehabilitation pro-
grams. They can facilitate pretrial diversion for certain types of offenders
such as those with mental health problems. narcotic addicts, and first offenders.
They can prepare presentence reports and rehabilitative programs for defenders’
clients. See generally, National Institute of Law Enforcement and Criminal
Justice, Rehabilitative Services for the Criminal Defense (U.S.G.P.0. 1870).




(3) Caseloads of defender attorneys should not exceed National
| Legal Aid and Defender Association guide]ines-ﬁ3 Each defender office
should have that number of attorneys which will enable it to handle
. its projected percentage of cases without violating those guidelines.
(4) Each defender office should administer an adequately funded appointed
counsel system for that percentage of cases allocated to appointed counsel.

(5) Each defender office should have adequate investigative,

secretarial and paralegal assistance, and funds for transcripts, expert

.\ witnesses, training of staff and volunteer lawyers, an adequate library,

. and proper furniture and equipment.

635ee note 26 supra, and Chapter VI.
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RESUME

fadison M. Bowman

-':ﬁs_,-_'o fessor of Law

| ceorgetown University Law Center
“ﬁwhington, D.C. 20001

,,, A.B., 1957, Dartmouth College
L.L.B., 1963, Dickinson School of Law
L.L.M., 1964, Georgetown University Law Center

i 1963-64: Awarded E. Barrett Prettyman Fellowship in Trial
“ldvocacy at Ceorgetown. Received certificate of trial profi-
fciency in 1864.

i’ Professor of Law, Georgetown University Law Center., Teaching
"I - - - - " - ]
Fcourses in criminal justice, evidence, and professional

Sresponsibility and the administration of criminal justice.
fParticipating faculty member in the appellate litigation

*

1973-74: Training Director, Public Defender Service for

¥  1967-73: Georgetown University Law Center faculty (promoted
$to professor in 1970). Co-Director, E. Barrett Prettyman Fellow-
@ship Program in Trial Advocacy, 1970-73. Founder and Director,
‘Georgetown Criminal Justice Clinic, 1971-73.

1964-67: ILegal Aid Agency for the District of Columbia (now
blic Defender Service). Deputy Director, 1966-67.

ltublications

& Appeals From Juvenile Courts, 11 Crime & Delinguency 63 (1965).

£ Narcotic Addiction and Criminal Responsibility under Durham,
£53 Geo. L.J. 1017 (1965).

& Defense of a Homicide Case (with Bowman), ch. 50 in Cipes,
==¥&1minal Defense Techniques (1963).
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Readings in Cri=inal Justice (1969), and Rezdings in the 1
jminal Process (1971), with Dash and Pye (locally published
irst-year teaching materials). i

o Fave tried approximately 100 “ury trials as il
fefense coun , including ten or twelve czpitz=l cases. Co- -
frainated €=fen se services during 1971 Mavcav c‘:a;.:':stratlans

SD

frote pretri=1 =otions in recent Harrisburg conspiracy case,

1
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gecial Interests
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i Narcotics and the law
b aw and pswchistry
£ Iaw and sociology

Admissions i

'U.S. Supre=e Court
S District of Coluzbia Bar

iscellansous

Eiccturer in criminal procedure, Duke Law School (1970-71)
Eu'isultar_., Yational Legal Aid and Defender Association
1872 New Mex:ico statewide public defender study]

EConsultanit, Crizinal Courts Technical Assistance Project of
Brican University (1974 Louisiana statewide public defender
¥) :

HE'nbe:, N=tional Association Criminal Defense Lawyers
tMember, American Judicature Society Al
'-frver, National ILawyers Guild ;
fVice Chairzan, D.C. Judicial Conference Committee on
Blenentation of A.S.A, Standards for Crizinz1 Justice

Ember, D.C., SJudicial Conference Committee on Criminal Defense
fvices in the District of Columbia.

.Co; sul*ipg Attgormey, Amesrican Civil Likerties Union Fund R
letber of boaré of directors, Legal Action Sugport Project ‘A
he Bureau of Social Science Research, Inc. {D.C.) :
“Ecent parel discussion appearances: . .'|
# 1. "Teaching the teachers," Council on Ieczal Education i
- Profession=zl Sesponsibility, 1973.

£ 2. "“Jurv selection in political cases,” Z-srican Psycholo-

= Ass'n annual meeting, 1973,

_;=3- "In service training and utilization of expert witnesses

f OTensic scientists in a defender office,” NiIZDA annual

=ing, 1973, .

—— e mirmry s R e w e d—r—— e

"I
-4



x
=

;v{@f?ﬂﬁﬁ!

&
(L

RESUME

e

& Robert Alexis Green, Jr.
S Judge. Eighth Judicial Circuit of Florida
® Gainesville, Glorida

* Born: 14 June 1938

_'Er.iuv:ation:

1 Attended public schools of Bradford County, Florida, graduated from Bradford
" High School in June, 1956. Enrolled in the University of Florida in 1956,
‘received Bachelor of Arts degree in June 1960. Enrolled in the University

¢ of Florida College of Law, September, 1960, and received Juris Doctor in
| December, 1962.

 Employment:
1573 - present: Judge, Eighth Judicial Circuit of Florida

R T T

i‘i";",:'.', s e

1963 - 1973: Public Defender, Eight Judicial Circuit

T

"

- Admitted to practice June 1963. Appointed Public Defender of the Eighth

& Judicial Circuit effective 1 July 1963. Elected in 1964; re-elected in

4 '1968. Was one of the original seventeen Public Defenders designated after
the system was created.

=

=
X

i e
Ts
LI

t Since the position was a part-time one in 1963, he engaged in private civil

P practice with his father and uncle in Starke, Florida. By July 1965, the
‘Alachua County caseload of the 0ffice of the Public Defender had grown to

¥ the degree that a relocation in Gainesville was necessary.

i

 In November 1965, he and James R. Pierce, formed the civil firm of Green
& Pierce. The firm engaged in the general practice of civil law with an
* emphasis on probate, domestic relations and trial work.

The 1969 session of the Florida Legislature made full-time service as
Public Defender optional with the Defender. He became full-time Public
Defender in September of that year--thus becoming the first full-time
Public Defender in the state.

e g
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iﬁreen, Robert Alexis Jr.
ﬁ*‘?age 2

' jfter the case of In Re: Gault was handed down by the U.S5. Supreme Court, the
£ office made itself availablie for appointment in Juvenile Court matters.

;ﬁar Admissions:

Fﬁtuod Florida Bar Examination in April 1963 and was admitted to practice
6 June 1963. Admitted to Bar of the Supreme Court of the United States
[ on 5 June 1967; is admitted to practice before the U.5. District Court of

'?F1ﬂr1da

E?UJ Institute for law student/Public Defender intern program in Florida
. in September 1963.

(2] Office received National Defender Project grant in the amount of
. $35,500 in 1956-67. Grant project was for innovations in criminal
procedure, e.g., expansion of scope of representation. Obtained
passage of legislation allowing office to accept grant.

{ﬂE} Institute first experimental Recognizance pre-trial release program in
: state (second in nation)--1964, Current statewide pre-trial release
system in patterned after this program.

£ (4) Expanded Student Intern Program to allow operation under Section 3.860
= Florida Rules of Criminal Procedure, 1969.

¢ (5) Obtained ABA Endowment Grant to finance, under auspices of NLADA,
& Florida Defender Training Seminar held in Gainesville, 1966.

& [6) Evaluator of Defender offices--instituted national evaluation team to

i evaluate performance of Defender offices--1671. Evaluated Seattle,
Washington Public Defender Office, 1971:; Massachusetts Defender Committee
(Massachusetts State Defender System), 19?2 Office of Public Defender,
Dade County, Florida-1972.

{7) Member of Special Advisory Committee to the Florida Supreme Court.
: Function: to draft amendments to Flerida Rules of Criminal Procedure
to comply with ABA Minimum Standards of Criminal Judge. (See below)

EB} Member of Jail Study Committee--Alachua County-1971.

1
-%
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;lEreen, Robert Alexis Jdr.
- Page 3

i

. (9) Teacher of law and procedure:

(a) Taught Law of Evidence and Law of Search and Seizure as part of
the Law Enforcement Minimum Standards Curriculum at Santa Fe
Junior College, Gainesville--1970.

(b) Buest Lecturer on Ethics and Problems of Volume Representation of
Defendants at MLADA annual conferences.

(c) Guest Lecturer—-Legal Ethics Seminar--University of Florida College
of Law--1966 to date.

(d) Guest Lecturer--Gideon's Trumpet-Honors Seminar, University of
Florida College of Arts & Scisnces, 1968 to date.

(e) Guest Lecturer--State & Local Government Seminar, University of
Florida College of Arts & Sciences, 1970.

(f) Guest Lecturer on Courts--Current Events Classes, Gainesville

o High School and P.K, Younge High School--1971-72.

8. (g) Guest Lecturer--Emerging Legal Concepts-Santa Fe Junior College-1972.

%f[]ﬂ] Director, 1972 New Mexico Statewide Public Defender Study.

Mississippi, 1973.

b (12) Consultant, Judicial Council, Implementation of New Judicial Article of
State Constitution, Alabama, 1974.

: Member by-laws Study Committee; Drug Abuse/Methadone Maintenance

i Program Committee. Courthouse Space Study Committee.

' (2) FLORIDA BAR ASSOCIATION

8 Presently serving on Supreme Court Advisory Committee for the Implementation
of the American Bar Association Minimum Standards of Criminal Justice and

on Committee on Providing Counsel in Courts of Lesser Jurisdiction. Previously
; served on Law Student Lialson Commiitee; Lommittee Mass Civi] Disorders

. & Riots. Fember of Trial Lawyers Section.
& (3) AMERICAR BAR ASSOCIATION

S Member of Special Florida Executive Committee for Implementation of ABA
Minimum Standards of Criminal Jusiice. As such was a speaker on Providin
Defense Services standards at special Florida Convocation (which resulted
in the Chief Justice of the Florida Supreme Court establishing the advisory
committee mentioned in (2) above). Members of Criminal Law Section.

" (1) BAR ASSOCIATION OF THE EIGHTH JUDICIAL CIRCUIT




NATIONAL LEGAL AID AND DEFENDER ASSOCIATION

Chairman, Defender Committee Subcommittee on Seminars 1965-69.

Chairman, Defender Committee Subcommittee on Annual Conference
Program 1965-69.

Vice-Chairman, Defender Committee--1969-70.

Chairman, Defender Committee--1970-72. Member, Board of Directors--
1970 to date. Member, Executive Committee--1870 to date. Member,
MNational Defender College Advisory Committee--1971 to date. MNational
Defender Survey Adviscry Committee-1972.

FLORIDA STATE PUBLIC DEFENDERS ASSOCIATION
Treasurer - 1968-69
President-Elect - 1969-70
President - 1970
Member, Executive Committee - 1971-date.

FLORIDA COUNCIL ON CRIME AND DELINQUENCY
North Florida Chapter--1963-71.

INTERAGENCY LAW EMFORCEMENT PLANMNIMNG COUNSEL
Task Force on Corrections--1968-70,

GOVERNOR'S COUNCIL ON CRIMINAL JUSTICE
(a) Member, Task Force on Corrections -- 1971-72.

(b) Chairman, Region II Planning Council -- 1971-72.

AMERICAN JUDICATURE SOCIETY

NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS (Formerly National
Association of Defense Lawyers in Criminal Cases).
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Frederick F. Cohn
Chicage, Illinois

For the past six years I have been in the private practice of criminal
law, in association with Julius Lucius Echeles. My practice has been divided
equally between trial and appeliate matters.

Prior to entering private practice, my employment was as follows:

1967 -- Chief Attorney, North Office
Cook County Legal Assistance Foundation

1964-
1867 -- Cook County Public Defender's Office

1963-
1964 -- Klein & Thorpe, 111 W. Washington St., Chicago

1962 -- Law Clerk, I11inois Appellate Court, First District
I graduated from the University of Chicago Law School in 1962.

Since 1964 I have been involved with continuing legal education. I
teach courses in both Criminal Procedure and Appellate Practice in the Law
Institute of the John Marshall Law School. [ have also lectured for the
following:

Young Members Section, Chicago Bar Association
"Criminal Practice in Cook County"

I11inois Public Defenders Association
"Discovery and Identification in Criminal Cases"

Cook County Public Defender Association
“Identification in Criminal Cases"

National Legal Aid and Defender Association
"Identification in Criminal Cases"”

I11inois Institute for Continuing Legal Education
(assisted in preparation of chapter on "Pre-Trial Motions")

Decalogue Society of Lawyers
"Recent Developments of Constitutional-Criminal Law"

I have served on the Board of Directors and as Second Vice-President
of the Association of Defense Lawyers; I have similarly served on the
Chicago Bar Association's Committees on Ethics, Juvenile Courts, and Defense
of Prisoners.
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STUART STILLER

Business Address: - Home Address:
Stiller, Adler & Schwartz 12 7th Street, NE
Suite 801 Washington, D.C. 20002
1725 K Stiect, MW (202) 544-2309

Washington, D.C. 20006
(202) 331-7530

Education:
1. Cornell Universiiy - B.S5. — 1966
2. Georgetitown University Law Center - J.D. - 1969

1. Public Defender Service for the District of Columbia -
October, 1969 - May, 1974. As staff attorney represented
criminal felony defendants in United States District Court
and Superior Court for the District of Columbia. From
February, 1973 through May, 1974 held pasition of Chief
Criminal Trial Division.

2. Stiller, Adler & Schwartz - present Partner. general
practice of law.

Other Legal:

1. Colunmbus School of Law, Catholic University of America -
Lecturer 1972 to present. As a pari-time professor I
teach courses in first year Criminal Law, Advanced Crim-
inal Procedure and Criminal Practice.

2. Georgstown University Law Center - Adjunct Professor -
1973 to present. As adjunct professor teach Evidence
and Professicnal Responsibility.

3. Bar Review, Incorporated - Professor - 1972 to present.

4. MAmerican Academy of Judicizl Education - Professor -
Lectures on Criminal Law and Supreme Court decisions
given to State judges under the auspices of this LEAA
funded educational organization.

5. Maryland.States' Attorneys Association - 1969 to present.
Twice yearly I prepare and present a summary of the Supreme
Court decisions applicable to State Criminal procedure.

Hrltlngs*
. "PINS - A Statute in Need of Superv1slon", American Criminal
~ Law Review, July, 1974.

2. Law and Tac+1cs in Exclusicnary Hearings; Law and Tactics
in Sentencing - Both books published by Coiner Publications
in 1568 and 1269 respectively. I provided rescarch and
editorial assistance to the authors.

Personal:
Born March 13 1944 Marital Status: Single
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Alan R. Parlapianc
Born: July 19, 1945

CHIEF ASSISTANT PUBLIC DEFENDER EIGHTH JUDICIAL CIRCUIT, FLORIDA: FORMERLY

HEAD OF THE APPELLATE DIVISION FOR Tht PUBLIC DEFENDERS OFFICE IN THE FIF-
TEENTH JUDICIAL CIRCUIT IN CHARGE OF ALL IRDIGENT APPEALS ARISING

IN THE FOURTH APPELLATE DISTRICT: JURIS DOCTOR UNIVERSITY OF FLORIDA LAW SCHOCL
1970; FIRST STUDENT INTERN TO ARGUE BEFORE A FLORIDA DISTRICT COURT OF

APPEAL; HEAD OF FELONY DIVISION B, PUBLIC DEFENDERS OFFICE FIFTEENTH JUDICIAL
CIRCUIT; SUPERVISOR UNIVERSITY OF FLORIDA PUBLIC DEFENDER INTERN PROGRAM;
MEMBER OF DEATH PENALTY COMMITTEE, FLORIDA PUBLIC DEFENDER ASSOCIATION;

MEMBER N.L.A.D.A. EVALUATION TEAM FOR ILLINOIS APPELLATE DEFENDER PROJECT.
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PERSONS INTERVIEWED BY THE TECHNICAL ASSISTANCE TEAM
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_New Orleans

: Supreme Court Chief Justice Joe W. Sanders
. Supreme Court Justice Mack E. Barham

Supreme Court Justice Albert Tate, Jr.

pistrict Judge Rudolph F. Becker, III

District Judge Jerome M. Winsberg

Judicial Administrator Eugene J. Murret

¢ Public Defender John Simmons, Esq.

. pistrict Attorney Harry Connick, Esq.

John Lawrence, Esq.

Milton Masator, Esq.

Professor Robert Force, Tulane Law Schocl

Professor Arthur A. Lemann, III. Loyola School of Law
. Mr. Robert E. Donnelly, ROR Program

. Ms. Karen Venable., ROR Program

& Baton Rouge

= Senator J.D. DeBlieux

. Representative Kevin Reilly

Colonel Wingate White, LCLE

i Mrs. Catherine Kimball, (Esa.}, LCLE

& Douglas M. Gonzales, Esq., U.,S5. Attorney

" Mr. Webber Stevens, Louisiana Parole Board

® Richard Crane, Counsel, Louisiana Dept. of Corrections
& Murphy Bell, Esg., Public Defender

- John Carpenter, Esqg., Louisiana D.A. Association
~ Walter G. Monsour, Esq., Assistant D.A,
Professor Ray Lamonica, L.S.U. Law School

Dean Francis Sullivan, L.S.U. Law School

J. Fred Blanche, Esq.

Horace C. Lane, Esq., IDB Chairman

* James Lopez, Esq.

Billy 0. Kilson, Esg.
John V. Parker, Esq., IDB member

f Jefferson Parish

¢ District Judge Louis G. DeSonier, Jr.
- Parish Court Judge Douglas A. Allen
John M. Mamoulides, Esqg., District Attorney

§ Frank Moise, Esg., Judicial Administrator

. Ronald P. Herman, Esq., IDB member

Sam Showpay, Esq., IDB member

- Shelvin Hernandez, Esq., IDB member

& Sheriff Alwynn Cronvich

¢ Deputy Sheriff Andrew Aber

. Ms. Sandra Joaen, Judicial Administrator

' L Ms. Paddrawn, Administrative Secretary

e gin s
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& Houma

Judge Ashley W. Pettigrew, Jr.

Charles Hanamann, Esq., 10B chairman

& Charles J. Schrader, Esq.

& Norval J. Rhodes, Esg., District Attorney
§ Several prisoners in jail

. Amite
District Judge Gordon E. Causey
District Judge William M. Dawkins
. Joseph H. Simpson, Esq., Assistant D.A.
Autley Newton, Esq.
- Several indigent defendants

® St. Francisville

¢  Leon A. Picou, Jr., District Atiorney
~ Fred C. Jackson, Public Defender

. William E. Woodward, Public Defender

£ Leslie Liggin, Esq., IDB Chairman

¥ Lake Charles

* District Judge Cecil C. Cutrer

¢ Frank T. Salter, Jr., Esq., District Attorney

¢ Richard Gerard, 5r., Esq., IDB Chairman
. Charles King, Esq.

L Lafayette
| District Judge Lucien C. Bertrand, Jr.

g . Nathan Stansbury, Esq., District Attorney

¢ Mr. Michael J. Barry, IDB Coordinator
¢ John Bevins, Esqg.
Ronald Cox, Esq.
¢ David Hutchins, Esq.
. John Hyde, D.A. Investigator

if.ﬁrt Mouton, Esq.
% (.J. Brasseaux, Police Department
- Two inmates

& lbbeville

=

;?

o

T

WY ey

jﬂistrict Judge Carrol L. Spell



St. Martinville

Steven Bordet, Esq., IDB member
Paul DeMahy, Esqg.

. New Iberia

District Judge Robert E. Johnson
Gerard B. Wattigny, Esq., IDB member
S. Gerald Simon, Esq., IDB member
Dracos D. Burke, Esg., Assistant D.A.

5t. Mary Parish

Wayne Bourg, Esg.
Port Allen

™ e Wl

§ Gerald D'Aquilla, Esq.. Public Defender
& Barry Marionneaux, Esq., Assistant P.D.
& Mr, Larry Jones, Investigator

& Monroe

§ District Judge Fred Fudickar, Jr.
& Charles A. Traylor, II, Esq., Assistant D.A.

" Ruston

; District Judge Fred W. Jones, Jr.
¢ Howard Wright, Esq., IDB Chairman

- & Shreveport

& District Judge C.J. Bolin, Jr.

& City Court Judge Garner R. Miller

¢ Caddo Juvenile Judge Gorman Taylor

& John A. Richardson, Esq., District Attorney
- Henry Walker, Esq.

I.!:_r.. I': | e _:.""."-; _'- -.:__.'I-'-'. e

r

! .

0 & Mansfield

- E Robert Plummer, Esq., IDB member
.

e "-—-i

e

-v_iﬂames L. Davis, Esq., IDB member
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Natchitoches

District Judge W. Peyton Cunningham, Jr.
City Court Judge Marvin F. Gahagan

Ronald C. Martin, Esg., District Attorney
John Richardson, Esq.

Alexandria
District Judge Guy E. Humphries, Jr.

Irving Ward-Steinman, Esg., IDB member
Legnard Furer, Esg.., IDB member
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Districts
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APPENDIX D
The Louisiana Court Structure
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THE LPUISIANA C&URT STRUCTUERE

June 1, 1971

JUDICIAL COUNCIL
of the
SUPREME COURT OF LOUISIANA
301 Loyola Avenue
New Orleans, Louisiana 70112

x




INTRODUCTION
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b Louisiana's court structure is not complicated, At the appellaie
&L

= level, it consisis of a Bupreme Court and four Intermediate Appellate Courts;
=

at the trial level, it consists of trial courts of general, special and limited

jurisdiction.

The State's highest court, the Supreme Court, devotes most of iis

! time to considering applications for writs to the lower courts, but also func-

o L S

tions as the primary criminal appellate court. Most of the State's civil

TR

'
u

‘ appellate caseload is heard by the four Court of Appeal Circuits, Louisiana's

Intermediaie Appellate Courts.

At the trial level, the court of general jurisdiciion is the District

Court, which, with some exceptions, has unrestricted trial court jurisdiction

¢ within its geographical limits. (In Orleans Parish, the Disirict Court is

divided into Civil and Criminal District Courts, which function separately.)

Couris of-special jurisdiction include three Juvenile Courts and the Family
¢ Court of East Baton Rouge Parish. Where they exist, they have exclusive
& original jurisdiction over certain types of cases pertaining to juveniles and

adoption, and in the Family Court, separation and divorce in addition to juv-

enile and adoption. The principalirial courts of limited jurisdiction in Lou-

" isiana are the City Courts. There are forty City Courts outside Orleans o




Parish; their jurisdiction in civil cases, concurrent with that of the District
Courts, extends from $100.00 to 31, 000.00, depending on the population.
Their eriminal jurisdiction, also concurrent with the District Courts, is
limited to misdemeanors, but they have concurrent jurisdiction with theDis-

trict Court in juvenile cases,

In Orleans Parish the City Courts aredivided into separate iri-
bunals similar to the Civil and Criminal Disirict Courts. The First and
Second City Courts handle the civil cases and the Municipal Court handles
criminal cases, with the exception of trafiic ﬁol_ations, which are handled

by a separate Traffic Court,

The Parish Court, a new type of limited jurisdiction court, began
operation in Jefferson Parish in 1954, In 1968 an additional Parish Court
was created. Essentially they are similar in jurisdiction to City Couris
outside Orleans Parish. Between them, both Courts bear parish-wide juris-
diclion, one on the East Bank of the Mississippi and the other on the West

Bank. .

Other courts of limnited jurisdiction in Louisiana include 461 Justices
of the Peace, which have no criminal jurisdiction and civil jurisdiction con-
current with Distriet Courts up to $100, 00. The Constitution alsoauthorizes
mayors and other municipal officers to try violations of municipal ordinances,
and many small towns and villages in Louisiana have cstablished mayors’

courts pursuant to this authority,
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‘ In the paragraphs and maps which follow, the jurisdiction of tuese

various levels of the Louisiana judicial system is indicated more precisely.

THE SUPREME COURT

Membership. The Supreme Court is composed of seven justices

eclected from the districts throughouni Louvisiana for fourteen year terms; the

senior justice in point of service becomes the Chief Justice.

Supervisory Jurisdiction. The Supreme Court has supervision

and conirol over all lower courts. Iiconsidersapplications for writs to re-
view individuzl cases, and, in addiiion, performs administrative funciions

through the Office of the Judicial Administrator.

Appellate Jurisdiction. The Court reiains zppellate jurisdiction

over cases contesting the constitutionzlity or legality of a tax, orders of the
Public Service Commission, elections in districts not wholly within a court
of appeal circuit, cases in which an ordinance or law has been declared un-
constitutional, and criminal cases in which a sentence of death or imprison-

ment at hard labor might be imposed ora fine exceeding 3300. 00 or imprison-

ment excceding six months has actually been imposed. La. Const. Arf. VI,

Seclion 10,

It can thus be seen that the Supreme Court furnishes the sole appel-
late review of criminal cases from the District Courts, From District Coust

misdemennor cases where the fine is less than §300. 00 or imprisonment is




f - than six months, there is no appeal, except in Orleans Farish.

Original Jurisdiction. The Supreme Court has exclusive original

srisdiction over disbarment proceedings, petitions for removal of judges
ellate jurisdiction.

ALl b

d fact questions aifecting its own app

COURTS OF APPEAL

Membership., Theintermediate appellaie court businessis divided

Camong four Courts of Appeal, domiciled in Baton Rouge, Shreveport, Lake

MNMew (Orleans, The Fourih Circuit (Wew Orleans) has nine
judges, the FiI‘:‘jt.{BatGﬂ Fouge} and Third (Lzke Charles} Circuits have six
¥ .eiach, and the Secoud Circuit (Shreveport) has five. Judges are elected from
:-.:. disiricts within their circuits for twelve year ferms; the senior judge in point

of service becomes presiding judge.

ry ju risdiction extends to

Supervisory Jurisdiction. Thissupervizo
ri_'- the lower courts from which an appeal would le to the Courtof Appeal, sub-
E ject to the general supervisory jurisdiction of the Supreme Court. La. Const.
F* Art. VII, Section 28,
3
T
118
;‘ Appellate Jurisdiction. The Courts of Appeal have appellate juris-
o dictionover all cases from lower couris except cases appealable directly to
i the Supreme Couri or to the Distriet Court A F Section 28, As a
! E ouris. Art. VII, Section 29, s
. practical matter this means that the Courts of Appeal hear rnost civil appezls
i :
i in Louisianz; in 1870 they handed down over 1200 opinions, -
e
i
4
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DISTRICT COURTS

Membership. TheDisirict Courtis Louisiana'strial courtof general

! jurisdiction. There is d District Court demiciled at the Parish seat of each

P of the sixty-threc Parishes outside of Orleans Parish. For example, in

Districis comprised of more than one Parish, each Parish has a separais

B courtwith its own clerk and separate docket but served by the judze or judges

& for thai Judicial Distirict. Thereare thiriv-two Judicial Dislrictsin Louisiana,

I.
=

' Orleans Parish. Inthe thirty-twoDistrictsoutside Orlzans, thereare eighty-
four District Judzses eiecied io six-yezr terms. In Orleans, the Disirict
E Court is divided into Civil and Criminz] District Couris. The Civil Distric

riminal District Court has ten judges, each

]
=]
=
b |
=
oy
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i
=
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b= |
b=y
i
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n
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elecied to terms of twelve years, About 300, 000 cases were filed in the

@ District Courts in 1970,

Original Jurisdiction. In general, Disirict Courtis have jurisdic-

f tion over all maiiers within their territorial limits. Exceptions cccur in

H

Orleans, the 1st, 19ih, and 24thDistricis, where Family and Juvenile Court

| have exclusive jurisdiction over certain iypesof cases. Further, inOrleans
Parish, civil cases under $100,00 are tried exclusively in the First aad
Second City Couris, and violations of municipal ordinances are tried by the
Municipal and Traffic Courts. It should be noted that in most districts,
courts of limited jurisdiclion are empowered to iry cases concurrently with

£ the District Couri. In civil casés, this concurrent jurisdietion would cxtend




up to 2100. 00 in wards where justices of the peace are in operation, and up
'to $1, 000. 00 in wards where city courts function. City courts also exercise
concurrent jurisdiciion with the District Courts over misdcmeanor and juv-

enile cases. La. Const. Art, ViI, Seciions 35, 21, 83.

Appellate Jurisdiction. The District Courts have appellate juris-

| diction of a2ll criminal cases trisd by city, municipal, iraffic, and mayors'
f courts, except where a fine exceeding 5300. 00 or imprisonment exceedin

six months has been imposed (in which case the appeal goes to the Supreme
Court.) Theyalsohave appellate jurisdiction over orders requiring a peace
 bond issued by justices of the peace. Their appellate jurisdiction in civil
bmatters extends to cases invelving less than $100. 00 tried by city or jusiice

:b{ the psace courts. La. Const. Ari, VI, Sections 36, 81, 94.

Supervisory Jurisdiction. Orleans Criminal District Court has

fgeneral supervisory jurisdiction over the Municipal and Traffic Courts. La.

Const. Art. VII, Scciion 94,

FAMILY AND JUVENILE COURTS

Membership. The Family Court of the Parish of East Baton Rouge

Fand the Juvenile Courts of Orleans, Caddo, and Jefferson Parishes are couris
tof special jurisdiction having exclusive original jurisdiction over certain

types of cuses, which in other districts in Louisiana are handled by District

vourts or District and City Couris coacurrently. La. Const, Art, VII, Sec-

flion 2, Judges of the Juvenile Courts and Family Court possess the same




qualifications and serve the same ierm -as disirict judges, except that the

judges in Orleans serve for eighi years,

Original Jurisdiction. The Juvenile Courts have exclusive orig-

inal jurisdiction over cases involving neglect and delinquency of children
under seventeen excepl capital crimes and aitempted aggravated rape by
children over fifteen; crimes by adults against children, unless punishable
by dezth or hard iabor; desertion, non-support, and adoption of children

under sevenieen. La. Const., Art. VII, Sections 52, 96. The Family Court

for the Parish of East Baton Rouge has original jurisdiction over all the juv-
enile cases enumeratad above, plus uniform reciprocal enforcement of support,
adoption of all minors, marital cases (except for property matters), and

habeas corpus. La. Const. Art. VII, Seciion 53.

PARISH COURTS

In 1962, the Parish Court for the Parish of Jefierson was created.

La. Const. Art.. VII, Sec. 51(a), La. R. S. 2561.1. Its territorial juris-

diction is composcd of all that territory in the Parish lying east of the Miss-

issippi River. Act 50f1966(La. R. S. 13:2562. 1 et seq.) created the Second

Parish Courtior the Parish of Jefferson, the territorial boundarvies of which
are composcd of all of that terrifory in the Parish Iying west of the Mississippi

River.

Their jurisdiction is similar to that of a City Court. They have

original jurisdiction concurrent with the District Court over: {a) criminal




offenses except for capital crimes or those punishable by imprisonment at
hard labor; and (b) civilcases up io $1.000. 00, excepl succession and probats
matlers, divorce and separation, matters involving adoption, emancipation,

interdiction, or legitimacy of perscns, when the state, parish or other polit-
ical subdivision is a defendant, where title toreal estule is involved, election
contests, cascs where a state, parish or pueblic officizl is involved in his
official capacity, where a federal or siate law or parish or municipzl ord-

inance is sought to be invalidated, or juvenile cases,

A word might be added here concerning appeals from the Parish
Courts. In civil cases all matters involving more than $i00. 00 would be

appealed to the Fourth Circuit Court of Appeal. La. Consi. Ari. VII, Sec.

29. However, there may be no appezl for civil cases for less than §100. 00

since Artiicle VII, Section 36, providing for appeals 1o District Courts, was

not amended to specificallyinclude Parish Courts. Appealsincriminalcases
tried by the Parish Courts would apparentily be handled just as appeals from

City Courts; conviclionsinvolvingless than $300. 00 and six months imprison-

ment going to the Twenty-TFourth Judicial Disirict Court (R. S. 2561.1), and
coaviclions in excess of these limits sgoing i0 the Supreme Court under La.

Const. Art. VII, Section 10,

CITY COURTS

Membership. The City Couris are Louisiana's principal courts

of limited jurisdiction. They may be created in any parish ward containing
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the parish seat or 5,000 populziion. At the present time there arc foriy
City Courtis ouiside of Orleans Parish with foriy-two judges, elected, wiib

the exceplion of Baton Rouge, for sixyear terms. They have the same guali-

fications as disiriet judges. In Orleans Parish, the Couri is divided inio

the First and Second City Couris, which exercise the civil jurisdiction a

Municipal Court, which handles criminal cases except for iraliic, aud the
!'__--—_-‘-q‘_‘_-__-_'_-_-__
Traffic Court itseli. There are four judges on the City Courts, four oa the

Municipal Court, zad four on the Traffic Courti.

Origingal Jurisdiciion. Ouiside Orieans Parish, City Couris have

original jurisdiction concurrent with the Disirict Courts over the following:

(2) criminal oifienses not puniskzble ai hard lzbor, including violations of

e

parish and city ordinances, peace bonds, preli:aizary examinations in non-

e

capital cases; (b) juvenile cases, except where there i= a separate juveniie

—

or family couri; (¢) civil cases up io 3100 if popuiation of ward is less than
10, 000, up fo 2500 if less than 20, 000, and up to £1, 000 if over 20, 000, ex-
cluding suits involving title to real estate, public bodies, injunction. L=z

e

Const. Art. VII, See. 51, 52, La. R. S. 13:1861, 18%%; C. C. P. Arts. 4831-

4837.

In Orleans Parish, the Cizy Courts have exclusive original juris-
diction over suits upto 5100, and original jurisdiction concurrent with Orleans
Civil Disirict Court from §$100 to £1, 000, except for suils for title to real
esiate, public ofiice, marital or probate matters, injunctions. La. Consi.

Avt. VII, Sce. 91, 92, C.C.P. Art. 1835, 4837

1235. Thne Municipal Court has

exclusive original jurisdiction over violitions of municipal ordinances, ex-




cluding traffic. The Truffic Court has exclusive original jurisdiction over

violations of municipal traffic ordinances. Lu. Const. Art. VII, Sec. 24,

JUSTICES OF THE PEACE

Membership. Justices of the peace are automatically abolished

in wards where City Courts are created. Nevertheless, there are zbout

461 justices of the peace in Louisiana,

Originzal Jurisdiction. Justices of the peace have no criminzl
——— e

jurisdicHon, exceptas comniitting magistrates and for the issuance of peace

bonds. They have original civil jurisdiciion concurrent with the District

Couris up to 100,00, excluding suiis for title io real estate, public office

>
mariial and probate matters, suiis against public bodies, and execuiory

process. Ia, Const. Ari. VII, Sec. 48, C.C.P., Ari. 45336, 4837

MAYORS' COURTS

The legislature may invest in mayors or other municipal officers

jurisdiction to try violaiions of municipal ordinances. La. Const. Ari. VII

Sec. 51, La. R. 8. 33:441 and 212,

o

rovide that excepti where City Courts

are estzblished under Title 13 of the Revised Statutes, mayors' couris are
to be esiablished in mmunicipalities under the mayor and board of alderman
form of government. According to the Louisizna thir:ip;ll Association's
Directory of Municipal Officials (October, 1970), there are approximaiely
240 mayors' courts in operatioa in towns and villaves ﬂ.rnﬂ"fhﬂut Lounisinna.

10
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1. INTRODUCTION

In 1971 the Louisiana Commission on Law Enforcement and the
Administration of Criminal Justice (SPA) funded the QOrleans Parish
Indwgent Defender Program. This program was principally designed to and

has as its principle purpose the mov1ng of cases in the criminal docket

- and the disposition of those cases through plea negotiation and the entry

of guilty pleas.

===z . ATthough ostensibly designed to provide effective assistance-of

counsel to indigent defendants, in actuaT operat1on the program has fallen

fap—short of this goal.  _ C

As a result the present structure of the defender office and its

ph1losophy is not one which is designed to prov1de representat1on con-

“temp1ated by the United States Supreme Court cases of the last decade and

the existing national standards of criminal justice.

Accordingly, it will be the recommendation of the team that the |
present office be completely re-organized and that an entirely new phil-
osophy for providing indigent defense services be developed and instilled

into the system. The reasons for the need for a new organization and the

form of that organization will be the principal subject matter of this-

~report.

. In.Apri];,1973, the’M%yor's-Crimina] Justice Coordinatihg Council
requested that an evaluation of the defender program be performed. In
order to determine the scope of the problem and narrow the focus of the

proposed study, the Criminal Courts Technical Assistance Project at The '



American University requested that Nancy E. Goldberg, Deputy Director
of the Defender Division of the National Legal Aid and Defender Associatiqn
(NLADA), visit New Orleans to meet with officials from the Mayor's Criminal
Justice Coordinating Council, ﬁhe SPA, and the Defender Office. .
During Ms. Goidberg's problem definition visit she met with F}ank
Vaccarella, Director of the Mayor's Criminal Justice Coordinating Council;
Rivers TrusselT, Courts Specialist for the State Planning Agency; and
John Simmons, the Director of the Origans Indigent Defense Program; and - T
the foj]owing problem areas were defined: |
- 1. Given ihe-fact-that the LEAA grant %of~the Orleans Indigént
Defender Project would soon expire, what type of services should
be provided after its expiration?
2. What should the-scope of-ée;;fces provided by thé defender office
include in addition to in-court representation?
3. What would staffing needs be, specifically,
| (a) how many lawyers would be needed in accordance with National
standards and the caseload in New Orleans, - . |
(b) should these lawyers be full or part-time, and
.(c) was the present method of assigning lawyers to court rooms
best, and should attorneys be assigned by case, i.e., to represent
a client from the beginning of his prosecution untiT;ﬁ%e-disposition
of the case?

4. How should funds for these services be provided?

Following Ms. Goldberg's visit, the Criminal Courts Technical Assistance

Project authorized NLADA to conduct a managemént assistance study, focusing
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on the problems outlined above.

The National Legal Aid and Defender Association provided a team of
three consultants to conduct the field phase of the management assistance
study and to prepare a report of their findings. -The consultants were:

Shelvin Singer, Team Captain, Professor of Law, I11inois Institute of

| Technology, Chicago-Kent College of Law; Philiip Hubbart, Public Defender

of Dade Countyz Florida; and Paul Ligda, Public Defender of Solano County,.
California. e

During the on-site visit, the team interviewed criminal court judges,
the Project Director and his staff, the staff of the MunTE¥b£1-Dé?Ender
Project, clients of the Defender Projecf in the city jail and in the state

prison at Angola who had recently been convicted, membgrs-of the bar

. familiar with the criminal justice system, staff members of the Tocal

Release on Recognizance program, and staff members of the Tocal off-ice of

the state planning agency. The team also.reQiewed records, files, and

reports of the Project office and made courtroom observations.

The consultants' findings and recommendations were submitted to the

National Legal Aid and Defender Association in early May, 1974.
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I1. PROVISION OF CRIMINAL LEGAL ASSISTANCE TO INDIGENTS IN ORLEANS PARISH

A. History of Indigent Defender Services in Orleans Parish

In 1941, the Legal Aid Bureau, Inc., a privately funded organization,
began its criminal division as the‘first organi;ed defender service in |
0r1eaﬁs'Parish. However, the office only provided a small part of the total
.indigent representation. Most indigent representation was undertaken by
éssigned private- counsel who received no compensation for their.services.

In October, 1969, the Bureair's resources from the Unifed Fund were
supplemented by the "Indigent Defender Fund" which comes from a $3.00 fee

| attached'to criminal cases of aIT;non-indigent‘défenaants—who appeaf in the"
criminal division of the District Court. The Bureau was appointed to cases
by the court at arraignment, grihcipa]?y confined its representation to

the trial pf cases, and thé S%f;Ze did not provide abpe??ate and collateral
dttack representation. In its last year, 1970, the criminal division
consisted of a chief counsel, five assistant counsels, one investigator,
a-senior clerk typist and a general clerk typist. The chief counsel and .
three of the associate counsel were employed on a full-time basis, while

two attorneys wére employed on a part-time basis. All so-called full-time
attorneys were permitted a private practice. The sélary for the chjef counsel
was $10,000 & year, one associate counsel was paid '$8,500 a year, and the
',réﬁqining two associate counsel received $6,800 per year./ The two part-time
' attornéys received $5,000 and $3,600 a year respectively.

The chief éftorney of the Legal Aid Society's criminal division at that
" time wa3~the‘present Indigent Defender Program Director, Mr. dJohn Simmons.

When the present program was instituted withLaw,Enforcement Assistance



Administration funds, Mr. Simmons became the Director, and most of the

staff'of‘the Legal Aid Defender Division was transferred to the present
project beginning in January, 1971. The project operates under its

own Board and is separate and distinct from the Legal Aid Society. The

" present project now undertakes most of the indigent representation for the

Orleans Parish.”

7B, $fafutory Provisions for Rroviding Indigent Defense Services

The Lou1s1ana statute dealing with the provision of defender services
to~the ifndigent criminally accused in found in Title 14 Sec. 15:141, In
part, that statute provides that each judicial district shall establish an
fzianpggqent.Board which hag the duty of providing adequate legal_representation
for the indigent criminally accused. The Board has the responsibility to
provide such representation to all criminally accused indigents including
alleged misdemeanants and juvenile defendants in juvenile court. In most
of the judicial districts in Louisiana, the Boardtis required to maintain
a panel of private attorneys who are to-receive appointment. In several
of the distriﬁts, inctuding Orleans Parish, the Board for these respective
parishes are authorized to establish an organized defender office. The
indigent defender board 1? to b% composed of 3 to'5 members all of whom are
required to be Ticensed to practice law in Louisiana and be-qualified voters
in the judicial district in which they aré appointed. The Board is selected
py the District Court of their respective districts except in Orleans Parish
where the Board is selected by the Criminal District Court, a separafe
division of the trial court of gener&l Jjurisdiction. Each Board manberréerves |
without compensation for a term fixed by the criminal court not to exﬁeed

three years.
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The statute also provides that for those indigents accused of capital
offenses, (i.e., murder, aggravated rape, or aggravated kidnapping) the
appointed attorney must have been admitted to the Lquisiana Bar for at
least five years. | |

In addition to selection of the defenders, the Board has the responsibility
6f establishing standards of indigency, the compensation to be réceived
by assigned counsel, and exercises-general supervision‘ovér the defender

program.

C. The.0r1eans Parish Defender Board o —;
The Defender Board of Orleans Parish consists of five attorney members.

The Chairman of that Board is the Chief Attorney, i.e. Chief Prosecutor,

for the City of New Orleans. Oiﬁeiahembers of th; Board are the former dean

of Loyola Law School of New Orleans, who presently serves as the registrar

of voters for Orleans Parish, an attorney in private practice who is a former

. state representative,and two noted criminal aefense lawyers in private

practice. The Board, however, meets infrequently (only five fimes between

1970 and December, 1973), has no written policy, and has not been active in

the operation of the defender office.

D. Court Structure in Louisiana and Orleans Parish

/ The trial cquft of general jurisdiction in Louisiana is {he District Court.
, :
The Diﬁtrict Courts outside of Orleans Parish preside over criminal and civil
cases. In Orleans Parish there is a separate criminallbranch of the district
court exé]usive]y for criminal cases including misdemeanqrs and felonies.

The criminal court of Orleans Parish maintains jts'own courthouse which'is se-

. parate and apart from the civil courts of the District. District Court judges,
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including the criminal district court judges of Orleans Parish, are elected
for 12 year terms and earn $34,000 per year. In Orleans Parish there are
10 Criminal District Court judges, and one magistrate. The magistfate is a
~ recent addition to the court, and was selected by the judges of the criminal
division. In the next general election, the magistrate position will be
filled by election. All accused persons are arraigned ipjtjEJWy before thg
- magistrate, and he fixes tond and conditions of~pret;1a1.fefe;séfua?ﬁe _
magistrate also hears and decides minor misdemeanor cases.

In addition there are the New Orleans Manicipaj and Tfaff{g:boufigz
which have jurisdiction in traffic and municipal violation offenses. Judges
of_tﬁgge courts are part-time and may practice Taw, while the judges of the

District Court may not.
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IIT. THE PRESENT INDIGENT DEFENDER PROGRAMS

A. . The Indigent Defender Program

1. Structure and Organization

The current staff and salary structure of the Indigent Defender Program

of ereans Parish is as follows:

Director $18,650
Two capital counsel 9,936 ea.
Ten trial attorneys 9,936 ea
One magistrate counsel 9,936

Two Juvenile Court counsel 6,000 ea.
/ Three Investigators 6,300 ea.
“ . . ’
Executive secretary 7,560

Three secretaries

5,772 ea.

Responsible for overaTT.administra-
tion and operations of the office.

Represent defendants in all capital
cases before the criminal District Court
of Orleans Parish from the point of
arraignment in court. One -attorney
handles a1l such cases which fall before
sections A-E of the court, and the other
attorney handles all such cases which
fall before sections F-Jd of the court.

Represent defendants in all non-capital
felony cases before the criminal District
Court of Orleans Parish from the poipt of
arraignment in court. Each attorney is
assigned to one of the ten sections of the
criminal District Court and handles all
defender cases assigned to the program

in that particular section of court.

‘Represents all persons before the

Magistrate Court of Orleans Parish.

Represent defendants in all juvenile
delinquency cases before the Juvenile
Court of Orleans Parish. Each attorney
is assigned to two of the four sections
of the Juvenile Court for Orleans
Parish.

Interview clignts assigned to the
Indigent Defender Program in the cri-
minal District Court for Orleans Parish,
Secretdry for the Director.

General secretarial work.
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The nttorneys in the program all maintain a privéte civil Taw
practi;e and have since the inception of the program in 1971, although
they are listed as 100% Project employees. The Project Director is not
in brivate practice but is engaged in private business as a sideline.
Although subject to some eXceptiqns, basically the attorneys in the program
devote their mornings during tne‘WOrk week to defender duties and
thgln afternoons to private civil law practice or to other outside 1nterests

The attorneys usually do not devote any time to defender duties on given

. work days when they are not requ1red to appear in court. This occurs most

frequent]y with the capital counse1 who carry a much 11ghter caseload than
the other legal staff. Also, the Juvenile Court attorneys, who are part-time,
-~ustally have one day off each week when fhey are not required to be in court.
The bulk of attorney work in the office is centered around in-court
representation of clients, examination of district attorney's case files in
court during the required court appearancé days, and talking to clients in
court usually on the subject of plea negotiation. '
The attorneys conduct very few fornai attorney-client interviews
prior to court appearances. The defenders' statistics indicate that
12% of the total clients assigned to the program to date were interviewed
. by attorngys. The bu1k of sych interviews are conducted by the three
investigators in the program. Defenders' statistics further 1nd1cate that
16% of the toia) clients were not given any formal interview by either an
attorney or an investigator. The only contaqt the attorney had with the

client in those cases was in court, usually on the subject of
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plea negotiation. In Juvenile Court the Project investigator does not conduct
interviews with clients, nor does he provide any other services. The attorneys
conduct such interviews in juvenile delinquency cases, but at Teast one of these
attdrneys conducts most.interviews on the teiephone, from his private law office.
The Project Directorustated that he believed the interview statistics were
erroneous and thag most c1ient§ are interviewed prior to court. However, client
files examined did not generally contain.extensive client statements.
Interviewing clients in jaiH is extremely difficult. The Tawyer and
-client are separated by a thick metal meshing which prevents papers from
being transferred back and forth. There are no chairs available for either
lawyer or client. When one of the team members interviewed defendants in jail,
he asked for a chair, but this requeéf ﬁgs'refused. The interview quarters are
otherwise cramped, uncomfortable, and hot. The attorneys and investigators
rarely, if ever, conduct any on-the-street investigation in any case. Crime

scenes are not viewed by either investigator or attorney. The principal activity

of the 1nvestigat6rs appears to be to interview c]iénts, mostly clients free on

bond. The team was advised by the investigators that because of their Tow

salaries they would not do street investigations.

The attorney's pretfial preparation is extremely Timited. Defender
s%g?isticsnindicate that pretrial motions have been filed in op1y/1§% of
the total cases assigned to the program siﬁce its,inéeption. Moreover,
the motions ffled are almosf always boilerplate form motions. Legal
reseérch is usually not done in the vast majority of casas and very few

supporting memoranda of Taw are filed. -In at Teast one section of the



JQVénf]e Court, the.defender has never filed a written pleading. There is

no representation of indigent defendants from arrest to arraignment except
for a pro-forma representation in the Magistrate Court. Attorneys or
1nvésﬁigators do not conduct any'formal interviews of defendants prior to
magistrate hearings. There is no discovery or investigation work done during
the period between Magistrate Court and arraignment. Even wheré the Project
was appointed in Magistrate Court, representation consists of a:prief contact
with the client by the defender while the client is standing up handcuffed to

other defendants in court. - o T

A very low pe}centagevcf total cases assigned to the defender
program are actually tried. Defenders' statistics indicate that 6/ of their
cases are t;wed non-jury and 2% are tried by a jury. A 1arge number of
guilty pleas are entered on the date of arraignment without any pretrial
preparation other than the defender exam1n1ng the district attorney's file -
in court at .the arraignment. Defender statwst1cs further indicate that
. approximately half of tﬁe cases that go to trial resul; in-an acquittal or
dismissal.

The administrative étructure in the office 60nsists of a director
at the highesf level and the rest of the office staff on a second Tevel.
. There are no executi?e attdrneys or éther personnel with any supervisory
power; "No person is in éharge in the director's absence.

There is no appellate section in the office. The trial attorneys are
requifgd to take their own cases on appeal to thé Louisiana Supreme Court.
The trial attorneys devote their time almost exclﬁsively to trial work and

work on appeals in spare time since the inceﬁtion of the program. Defender

statistics indicate that a total of 40 appeals have been taken and three appeals
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have‘resu1ted in reversals or revefsa1s and remands, three appeals were

withdrawn by the defender, and in two cases the defender program withdrew

from the case. The attorney assigned to the Mégistrate Court has been given

the fesbonsibility of coordinating the appe1late‘work} but has no actual

" supervisory power to direct the trial attorneys to do anything in any of their

appeals. R
' Each attorney operates'indepegdengjxﬁgf the other attorneys. There are -

no regular staff meetings and no written policy directives. There is no training

‘prqgram for beginning attorneys and,ng_iniggfviCe'program"for a?ﬁorneys who

have been with the proéram for some time. .

The office space assigned to the defender program in the District Court
consists of a large room iniwh{th'zhe“téﬁ;triaT attorneys and three secretaries
under the District Court work. There are private offices for the two capital
counsel and the director.. There is no library jn the Project facilities.

The Juvenile Court attorneys use their pfivate secretaries to set up the
files and keep the records in all of their casés, and they rarely come to the
Project offices.: The defender office has no assigned spéce in the Juvenile |
‘Court, although the district attorney's office dqeé.'

2. Method of Operation

.’/ ﬁslstatgd_above there are ten Crimiﬁa] District Coﬁtt judges, and
“each judge occupies a separate Courtropm. One staff attorney is.as;igned to
each of the judges. The Magistrate also has a separéte courtroom, and a lawyer
is assigned to that courtroom. |
;Becéuse.capité1 cases (murder, rape, and kidnappﬁhg) can only be assigned

to attorneys who have been licensed to practice law for five years, there is a
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sepgrate capital d%vision consisting of two attorneys who meet those requirements.
 These two attorneys are not assigned to a specific court, but provide represen-
tation in all assigned capital cases in whatever courtroom they may appear.

The Juvenile Court indigent representation is provided by two attorneys,
each,of whom is expected to devote 50% of his time to the defender program.

The direétor of the pfogram undertakes Tittle or no representation ofvclients
himself. .

When a persch in arres;ed on a "State Charge", he is brought initially to
the céntral-tock-up area, which is directly behind the Criminal Cod%?fitlfithé
defendantlfs arrested on a weekday, he is usually brgught-before the magistrate
within the next-24 hours; however, if he is arrésfed on Friday"éveniﬁg 6F’any.other
time during the weekend, he is not brought before the court until Monday morning.
Howeygr, in some instances - in serious cases -- suspects are kept_jqﬁjai1 for
extended;ﬁe;:ods of time. There is a provision in the Louisiana statute which
authorized the police to hold the suspect for 72 hours before bringing him before
a magistrate or releasing him, which has never been challenged by the Orleans

 Defender Project.

Procedurg‘After the First Court:Appearance

After the bond hearing, the defendantAis either released on bond or returned
to the Parish prison, which is located behind the Criminal Court building. A1l
police complaints along with the po]isg report prioé records are thereafter for-
. warded to the prosecutor's office. The'magistrate usually sets the cases for the
probable cause hearing on the tenth day aftér the magistrate's bond hearing.

In Louisiana any criminal prosecution may begin by complaint for both mis-
demeanors and felonies without a formal grand jury fndictment. AAformaT indictment

will be utilized most often in 'ins‘tan_ces whe‘re'.there is much notoriety to the case

or the case is one involving a prominent or political person.

S S DS S
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If the proéecutcr»proceeds by his own formal complaint on the matter,
the.case is set for arraignment and there is no probable tause hearing or
- grand jury indictment. As a result, in most cases that are prosecuted
(misdemeanors and fe1oniés), there is neither a grand jury proceeding nor a
- probable cause hearing. The prosecutor is given the ten days by the magistrate
| to decide whether or not he will file a formal chargé. If the proseéutor
has not filed a formal charge by the tenth day after arrest, the suspect is
discharged. However, the prosecutor seldom, if ever, moves to discharge the
suspect earlier. As a result of this p%;;;SQré, the ;uSpect who cannot make
~bond must stay in jail a minimum of ten days,_eyen if he was arrested for a
misdemeanor, {s completely iﬁﬁocenti an&ﬂzﬁere were ;d grounds whafsoever
for the arrest. |
When a formal complaint is filed im=the clerk's offiCe,-the clerk
makes a random assignment of the case to one of the ten Criminal

District Court judges. The judge receives notice of the case and will then

set the matter on his calendar. Some judges.wﬁll arraign the defendant the

néxt day, whf1e others will delay the arraignment several days or a week

or more. When the matter is brought to the court for arraignment -

and the defendant is without an attorney, the court will determine indigency.

If .the defendant is indigent, the-judge wi]1‘appoiqt a defender. Severa1

of th jydges stated that they will not aﬁpoint a defender if the /
‘."defendant‘is "free on bond." Two of the judges further stated fhat ié

a defendant who is free on bond insists that he cannot retain counsel,

the judge will raise the bond to the point where the defendant will have

to be réturned to the cuétody of the Parish jail. . Then he will be assigned

. & defender. In some courts many of the cases are disposed of at the



arraignment, particularly where the defendant is charged wjth a misdemeanor or
miﬁdf fe1ohy. In such situations,‘the defender, the judge and the prosecutor
begin the plea bargaining process before the arrignment on the presumption that
all persons in the jail will receive the defender as counsel. Most of the cases

- that are.not disposed-of at arrdaignment will then be 'set for trial within a thirty
- day period, and very few continuances are given thereafter. However, in serious
cases, such as cggita] offenses and armed robbery, a delay appears to have developed
which has extended,-in some instances, over a year from the time of filing.of-the
cﬁmp?aint. The team was advised that this may be attributable to the desire of
“the prosecutor not.to try any—seriousupases for- fear. of losing them during his
election year. In other instances, the team was advised that the prosecutor will

delay a case when his evidence is weak, in hopes of receiving a plea of guilty

in the matfé%;T%hus avoiding a trial. The prosecutor has control of thé calendar
after the arraignment, and ﬁe sets the case for trial. /

The prosecutor also has an attorney assigned to each of the Criminal Court
Jjudges and to.the magistrate; however, the prosecutor's office has four special
sections consisting of a team of attorneys that try only special categories of
cases, such as narcotic violations, armed robbery, efc., 5nstead of the one capital
section that the defender has. The attorneys in special sections are not assigned
to courtrooﬁs, and instead are assignéd to-cases from the time that the chief of

the section makes the decision to prosecéte.

3. "Nature of Representation Provided

Following are several examples of actual repfesentation based upon
examination of the Project files, interivews with clients and investigation of

court files. Cases were selected at random.
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A) One‘murdef case file indicated that the client had peen
referred:to the defender office on October 5, 1973. Nébody intervfewed'
the c¢lient until October 24, 1973 .- when an investigator took a étatement
in the parish prisen. On November 27, 48 days after the 1nit1a1lreferra1,
the éﬁtorney iﬁterviewed the client for the first time. At the time |
of that interview the file contained no police reports, autopsy report
or a coroner's xepoert. This case was still open at the Eime of the
visit. T R

B) One client allegedly shot and killed his girifriend on May 11,
1972. Thé!@rrest registér indicated that the client Waﬁ arrested after
he became involved wiih the victim (common-law wife). She threatened to
put him out and he drew a revolver and ki]led.the victim. He was
arrested the same day, after he telephonéd tﬁé ;;11ce to report the.
shoeting. | |

The case was received in the defenders office on Jupe 5, 1972,
indicating a delay of 26 days between the time of arrest and the time
the defender was finally assigned tﬁ the case. The first indication
- of any interview was on July 13, a little ovér two months after the actual
. arrest. The defendant's version as it appeared on the case history
. sheet in %pe defender file may be summarized ag one of an acqidgnta] /
-shooting. On August 22, 1972, the client was offered a plea‘td mans]aughter
with the judge to sentence as he saw fit. The client responded that
he wou1d.take 5 years. There was.no.disﬁosition on that day. On the

day of trial a new—defender staff lawyer appeared and had the case

continued. On August 24, 1972, the client éccepted the mahﬂaughter
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offering and received an eight year sentence. The defender file contained

no gvidence that the case was investigated in the two and,one-half months

thét the defender office had it. .There was no autopsy Eeport, nothing to

indicate that there were powder burns on the victim or any search

for witnesses. The client stated that his assigned attoéney had

never.taiked to him'fn private auring that pefiod except briefly in

court. This is an indication of a case where the defendant may have

'had a defense but there was no attempt by the defender to detérmine

. any oF- the facts—. . o e
C) One 17- year o1d c¢lient was arrested on January 27, 1973,

after ‘an” incident. reported on the arrest reguster as "ictimand e

arrested subject got involved in an argument. During argument

the arrested subJect pulled a knife and stabbed the victim 11 times."

The defender f11e does not 1nd1cate when the case was assigned.

In fact it contained no statement from the client of the facts surrounding

the killing, no interview sheet or autopsy report. The client told the

interviewer that he had tried to break up a fight and became

involved in the dispute himself. Later the defendant armed himself out\of fear

of what the victim might do. After his arrest the defendant told the

police that he had stabbed the man but that it was self-defense.

During his time in the police ftation he alleged that he was beaten

by the police and eventually signed a staéement which indicated that

it was not self-defense. The defendant told the team member that his

attorney advised him at his first meetiﬁg after a five-minute discussion

of the case in court that he could get him ten years for a manslaughter pleal
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When he balked, the defendaﬁt was told he would be charged with murdér and
get 1ife if he contested the matter. Under this threat, the client pled
gui1tylto manslaughter. The client claimed that he was never asked about
the facts of the case by his attorney. The sen;ence was eight yeafs in the
penitentiary. |

D) One client readily £o1d the interviewer that he was guilty
of the robbery for which he is doing four years. The offense occurred

on January 31, 1973, and he was"arrested on February 3. The arrest register

_indicates "Follow-up investigation revealed that the arrested. subject

was 1nvo{§ed in the ébove offense -- Subject arrested and booked
accordingly." The client said that he denied his guilt to the police
initially, the police hit him and broke his toGth; they also showed
him the statement of the victim, so he signed the statement that the
policeman wrote out for him. The statement was made between 5:05 and
5:35 p.m. on February 4. There were inadequate Mirgnda advisements
according to the police record. The advisors do not know what went
-on off the record. On February 9, defendant was placed in a line-up,
-the results of which are not reported. The defender file contains
a case history with & five Tine legal conclusion by the investigator
. that in the defendant's statement (attached) he admitted the charées /

/ /
against him. In fact the defendant was charged With:armed robbery --and

!

the statement denies that it was an armed offense. The difference in
penalty is five yeafs as opposed to 99 years. The initial offer

was.to plead to attempted armed robbery. Defendant refused and the

~
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caﬁélwés set for trial. On the day of trial, after his lawyer, the district
attorney, and the judge had a conference, the defendant was offered‘four
years on a simple robbery. The client felt it was an excellent bargain and
- accepted, In the two months the defender had the caée, there were only two
- discussions with the client, and those were in court. There was no investiga-
tion to attempt Ep see if there was any evidence to substantiate the defendant's
claim that he“was unarmed or to challenge the confessien or téﬁéHEiTenge nie
éhe Tine-up.

- E.) On March-25, 1972, a man was shot and killed. The defendant —
was arrested for the offense on March 27. The arrest register indicates
"arrested sgbjfct positively identified by witness as the Negro male the witness
saw running from the scene of a murder.” According to the defendant he was ™
"worked over" by the poiice for a seven hour period but never confessed.
' Defendant's police statement at 10:10 P.M. on March 27 was wfthout adeguate
‘ Miranda warnings according to the police report, and included é denial of his
guilt. Defendant was not appointed counsel uﬁtil April 26, about a month after
his arrest. Approximately three weeks thereafter accord{ng to the ciient, an
investigator interviewed him in the jail. The case history contains a statement
that the defendant “did not kill and did not know the victim."

Again there is no evidenge of inveé%igation or of obtaining an autopsy
"report. Subsequently, the murder charge was dismissed and the défendar1t was
re-charged for the offense with a co-defendant, anbtﬁer client of the office.

On May 12, 1972, there was a court proceeding in which the district attorney

put a material witness on the stand. An attornay from the defender office |
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represented this witness, while other defender staff members represented each

of the co-defendants. . During the witness's sworn testimony, she identified

the co-defendant as the person who shot the victim. She could not recognize

:gf the defendant, although she did implicate two people as responsible for the

;%7 killing. Nothing appears to have been done to withdraw from this obvious

| conflict of interest situation. There was ﬁo further attorney contact with

the defendant until he was brought to trial some nine months later. At that
time there was a meeting in court between‘thgﬁé%gafnéy; the client, the co-
defendant and co-defendant's attorney, as well as the co-defendant's sister.
Min the 20-25 minuté time, he was told thé; he could fight the cagé, but that

it was a Black willing of a White, and that it made no sense to get Tife when

he could plead the manslaughtering and get ten years. Under this pressure,
-according to the client, he plead guilty to this charge and to another unrelated
charge of theft, to which he also claimed innécence, but was promised a con-
current sentence. He received ten years for maﬁs1aughter and one year concurrent

" for the theft.

T P -



et A e o A e e

B. The Municipal Defender Project

1. Structure and Organization

~

In September, 1972, an LEAA-funded municipal defender office began

its opération. One of the former members of Mr. Simmon's staff, Mr. Norman A..
Pattingill, is the Project Director. Its staff and attorney salaries are as
follows: The Project Director, $10,500 per year; two attérneys, apprbximateiy
) $8,5007per year; and two secretaries. There are no supportive personfieT with
the project other than the two secretaries.
~4ihtle the same Board governs both the Municipal and Criminal Court
defenders, there is no'other connection between the two agencies, and each
- operates autonomously from the other. However; the offices of the two §gencies
aré oniy approkfﬁgie1y a block apart, and the Mﬁnicipal, Criminal, aﬁd fraffic
Courts are immediately to the rear of the Criming1 District Court for New Orleans.
The Muhicipa] Court operates in three shifts. One_;hift begiﬁs at
9:00 a.m., the second shift at noon, and the third shift at 3:00 p.m. Municipal
Court judges are part-time, and each. judge assumes a.shift with two courtrooms
functioning each shift. Each of the three defenders, including the Director,
takes a shift. Although the Project grant provides that each attorney <is to
devote 100% time to thé'program,/each aftorney maintains a private Taw office
for ogtgide practice. One of thé attorngys/ipterviewed stated he a]sb accepts
“;,private fee Munfciba] Court criminal cases, but schedules the case for a shift
) other than the one which he'wérks for the Project. Occasionally a conflict -

arises between a private case court appearance and the defender'work,.but these

are resolved easily by the attorneys temporarily exchanging shifts. The Director

e i TR Iy

e )
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advised the team that he estimated that his two staff members maintained their
private practice only 20% of the time during the day. However, other information
available to the team indicated that the two assistants are only at the office
or in court during their assigned'court shifts. The Director is in and out of
. the officé.throughout the day, except when he is_covering his shift court call.
The time avai]ab1f for private practice for the defender staff members appears

to exceed 20% of the time.

2 - ——

The Director filed a suit on behalf of a private client against‘a
‘member of ‘the LEAA State Planning Agency Commission,:-which upset the Commission
member, who had the impression that defender é%torneys coqu not pracé%ce law
privately. This has resulted in efforts by the staff of the State Rlanning
Agency to -elimirate private practice from both defender projects.

2. Assignment to Cases and Representation

Defender attorneys are appointed at arraignment, and the case is set

~ for trial. If the accused is free on bond, the case Qi]l be set for trial |
three or four weeks later. If the accused is in custody, the matter is sef for
trial in eight or nine dayé. Defenders reported that they do make motions for
bond reductions for their clients in custody, although the ROR program, described
earlier, aléo includes defendants  charged with municipal ordinance violations.
If thg‘accused/is free on bond, he will return to the defender's offitg to be
'%nterviéwed,by téé assigned defender. If the defendant is in'cugtody, he w111

be {htefviewed in the court as best as possible. Théreafter,.the defense counsel
will obtain the complaint from the.clerk's-office, informétion regérding his

_ prior record and the police report, which will include any visual observations

where the charge is driving while under the influence of alcohol. Thereafter,
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the defénse counsel will enter into pTea-negotiations‘with the ¢ity prosecutor

and the judge. No investigation of the case takes place other than the client

interview and review of the material described above. ABA Defense Function |

Stahdard 4.1 requires %nvest?gation in all cases. But there are no investigatofs .

assigned to the Project and no resources‘for investigation. Advisory Commission

Standard 13.4 reqyires that ali defender offices have investigative resources.
Approximately 20% of the defender cases are tried by the Judge without

a jury. Jdury trials are not av;ilable as a matter of law, in municipal cases.

- The remaining cases- are ‘terminated through plea-negotiaions between the prosecutor

and the judge.

The judges of the Municipal Court that were interviewed were pleased

with the prég?éh and satisfied with the work of the defenders.

3. Municipal Defender Board

The same Board that governs the Criminal Court defender projeét_governs
the municipal defender project. The Chairman of that Board is the city's attorney,
who superviées the city prosecutors. The result is that the city attorney has
supervisory powers over both the city proéecutors, prosecutorial staff and
municipai defenders. This would seemingly create a conflict of interest.

4, Recommendation

There seems to be no valid reas&n,why the ﬁgnicipal Defender Office is
a separate agency from the Orleans Defehdér Projéct; Merger Qou]d.facilitate
training and>éupervis?on. The pooling of resources would be of an advantage to
both agencies.

- This recommendation, however, -is conditioned upon the development of

\
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one viable, adequately financed and supervised defender agency for Orleans
Parish, that can and will provide adequate representation.

C. Assigned Private Counsel

- In addition to the aforementioned services, judges of. the Criminal District
Court of Orleans Parish may appdint private couﬁse]. One of these judges
customarily appoints private cduhse] in approximately one half of the indigent
criminal cases that appear beforg_gig. ‘The other Criminal Court judges appoint
private counsel only when it is.made abso1uf§T§ﬁ?mpérative because of conflict
of interest. Each of the judges apgqjgts private attorneys at random from
eifher a Tist that he has ﬁr by selecting the naiié of some attorney Qﬁo appears
frequently in his courtroom. The judge who appoints private counsel in approx-
imately half of the cases before him likes to select attorneys from prominent
civil law %irms in downtown New Orleans. He assumed the bench only within the
Tast year, and began this appointment practicg only recently. Except for that
one judge, judges very rarely appoint privéte counsel.

D. Release on Recognizance Program

Orleans Parish has a release on recognizance program (ROR), also an LEAA-
funded prbject, which reviews arrestee files and conducts interviews and inves-

tigations for the purpose of advising the magistrate on bond matters. This

" program operates independently of the defender project, although their offices
: /

!

are in neighborihg facilities. : o o g
The ROR Progfam is approximately two years old. This agéncy‘s funding
grant is due to expire soon, and its future is in doubt. The.ROR. Program presently

consists of three full-time employees and two part-time employees. Al staff

- persons participate in the interview and evaluation of defendants, although one
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w also does secretarial work for the staff and is charged with the special duty

of notifyfng the defendant of his day of trial.

The ROR people initially eliminate from their caseload all arrestees .
who have serious charges, prior convictions, or who do not have local addresses. *
The remaiﬁing arrestees are interviewed and evaluated by the ROR sfaff, and
recommendations for release on recognizance are made to the court in cases
they deem appropriate. The ROR Program follows the Point System developed by
the -Vera Project,jdﬁlj other defendants are represented by a defender at the--—

magistrate hearing, and bond is set by the magistrate.

e ——



IV. THE STATE PLANNING AGENCY AND ITS ROLE IN

PROVIDING DEFENDER SERVICES

The state and Tocal law enforcement planning agencies of the Law
Enforcement Assistance Administration share a large part of the
respons1b111ty for the sorry state of defender services in New Orleans.

e—

A. Inadpouate Pdanning and Supervisien

Poor planning, 1nadequat° fundxng, unwarranted and appalling inter-
ference w1th c11en+.representation can all be attributed to the planning —-
agency. The agency approved a sa1ary schedule that on its face is woefully
inadequate, yet requ1res defenders to work 100% of the time. R

Secondly, the agency tolerated pr1vate pract1ce by staff attorneys when
the grant clearly stated that the services were to be performed 100% of the
fime. It is apparent from the material that we have reviewed that the state
planning agency staff was aware all along that attorneys both in the municipal
and criminal court defender program were actively engaged in civil practice
including courf aﬂpearances. Indeed it was hypocrisy to set attorney
salary levels so Tow and then require the éttorneys to devote 100% time to

the Project. )

Thirdly, the agency authorized an admi%istratiye structure that does not
‘permit adequate supervision of attorneys.‘
| Lastly, and perhaps the most devastating to the program, the agency, in
cooperation with the criminal court judges, iméosed an intolerable restricfion
.in dealing with representation of clients, The restriction prevents the
defender project from ﬁursuing federal remedies on behalf of their state

’aécused clients. Each of these factors will be discussed separately.
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B. The Salary Schedule

From the outset the salaries of defender attorneys was set far too Tow,
at approximately $9,000 per year for each staff attorney. The attorneys were
promised by the funding agency that they Wouid'receive raises of at least

$2,000 a year for the next 3 years so that at the present time they should

 be making $13,000 a year. Moreover, except for the Director's salary and the

part-time attorneys, all attorneys were pegged at the same salary levels,

thus not permitting an admini;trative structure. This salary structure, or
more accurately lack of structure, exists despite the fact that capital

counsel must be lawyers who have a minimum of five years experience as licensed
attorneys in Louisiana. Indeed the grant applications distinguished the
capital counsel from the ordinary assisfant defender. As unrealistic as

the salary levels were from the outset and are at present for inexperienced
attorneys it is even more unrealistic to expect that an experienced criminal

Tawyer, one who has practiced for five years--is required to devote full time

to the Project, at a salary of $9,000 or for the present salary of $9,936.

.The salary scale is woefully inadequate. It is designed to nullify any

effectiveness the program might have otherwise had.

CU Supervision and Training

/

‘The.budgef does not provide for any superviso%y attorney other than/the
Director, or for any training programs. .Becauge the salaries were set at such
a very low feve] and remafned at.such a Tow level it should have been readily
apparent thatiﬁhe program could dn]y attract very young and inexperienced"
practitioners, who need to be closely supervised, and provide them with

extensive training programs. It must be remembered that although these young
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practitioners may not provide representation in capital cases, they do
provide representation in all other felonies including armed robbery
where the accused may receive a sentence of 99 years without possibility
of paroie.

The budget does not even provide for any library for'the defender

L

office. The judges' library, while available to defenders, is not—

T e

adequate. It should be noted that one attorney was given some super-
visory authority over appellate cases but did not receive the support__

of the Director and in reality has not been able to exercise any au,thom’’cy.“.w
Wheﬁ the Director is away from the office forany time at all, from a

few hours to an extensive period, there is no -one who assumes ﬁésﬁgnsibikity
for the office.

D. Interference with Client Representation

Last, but by no means least, is the interference of the state LEAA
planning agency along with the criminal court judges in the‘representation
provided to a specific client by the Defender Projé;t. The interference
into the representation of clients manifested itself most vividly when one
of the defender attorneys filed a federal habeas corpus action on behan‘of
one of the'defenQer clients. The issue he raised in the federal petition

-was‘tﬁaf the state failed to provide the c%ient wﬁth a probabie céuse
preliminary hearing. In an -earlier case the Federal Circuit Court for the 

5th Circuit held that such a hearing'was requived promptly after arrest, as

a right gu&ranteed'by the Federal Constitutien, See, Pugh v. Rainwater, 483 F2d

778. In Orleans Parish the prosecutor has 10 days from the time of arrest

T e T Y e e e T T T e e
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to file formal .charges. Thus, criminal defendants who are unable.to post

bail Tinger 1in jail a full 10 days while the prosecutor considers the

case., Only after 10 days of incarceration, even for misdemeanor offenses,

if the prosecufor did not act fo file formal éharges, wou'ld the accused be
released. If the prosecutor decided to fi]e'charges, then the indigent accused

would often 11n5er in jail from several more days to several weeks, until

———

he appears in court for arraignment. Thé-dagg??on'of probable cause 1is
sfmply,nev?r adjudicated_by a trial judge or considered by a grand jury.
‘The ﬁhoEécutor's Teisurely exercise 6%ﬁéiséFetfﬁﬁ'Whi1e the suspect Tingers
in jail was generally accepted procedure until one assistant public defender
~challenged the procedure. The challenge brought forth the wrath of both the
LEAA state agency and the majority of the criminal court judiciary.

After the criminal court judges were notified of the federal suit, they
held an en-banc meeting and ordered the Defen&er Qirector to discharge the
lawyer who had filed the suit. The Defender Direﬁtor was threatened with
contempt of court if he did not comply. 'The state LEAA planning agency moved
quickly and imposed a condition upon the defender project, specifically
prohibiting the filing of any federal law suits on behalf of its state cTiénts.

Before }he present.suiF was filed, federal action had been taken jn at
least five instances, but did not involve an important aspect of Orleans
Parish criminal court procedure. The present federal Tawsuit was objected
to by the couft because firét it would substantially increase the workload

of ‘the court by compelling prompt pfobab1e éause hearings and was objectionable
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to the prosecutor because it would compel him to submit some of his

evidence to a probable cause hearing in which he would have to show that
there was reason to hold the defendant in custody or under bond, and he
would not thereafter have exclusive charge discretion. Since the filing

of the lawsuit, the Defender Director has vascillated between giving the
Assistant Defeﬁ;er support in the lawsuit and advising him to withdraw theq
Tawsuit. On two occasions theé Director has ordered the Assistant Director
to withdraw the lawsuit.. On other occasions the Defender Dlrector has tnld
the Assistant not tg—groceed in the act1on. After f111ng the lawsuit, the
attorney was transferred from a trial court to the Magistrate's Court where
hé'réﬁ}esents clients in bond hearings. and disposes of a few misdemeanors. -=
There was no official explanation for the transfer from a trial court to the

misdemeanor court from the Defender Director; however, a prosecutor advised

the team interviewer that the Assistant Defender was transferred hecause of

his filing the federal lawsuit.

" This interference by the criminal court judges and-the LEAA state planning
agency and the failure of the Defender Director to take a fimm stand in
support of the federal action seriously impairs effective representation. It
demonstrates that effective repr?sentation pust gﬁve wéy to the desires of
the reméinder o? the criminal justice system'to spéedi1y diépose‘of.cases
without regard to'fundamehtg1 concepts of ju;tice and the guilt or innocence

of the defendant. The restriction imposed upon the grant should immediately

o e L e
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be rescinded. Interference by the judges and the LEAA agency in-the
representation of the client by the defender should not be tolerated.
AOtherwise.the defender office'will havelno chance to ever be a credible
agency. Both ABA and National Advisory Commission Standards stress the
fmportance of professional independence for the‘lawyérs-representing

indigent clients.



V. FINDINGS

The existing system has features built into it which make an effective
-vigorous defender office operation exceedingly difficult if not impossible.
The defects illustrated are divided into three categories: (1) Outside
interference and planning, (2) the defender office'g-internaT problems,
(3) the probleﬁ;,yighin ;he criminal justice system in Orleans Paristr.

In discussing the problems of the Orleans Defender Project we shall
compare the New Orleans practices with two pertinent volumes. of American Bar
Association Standardg, Standards Relating témDefense Function, hereinafter
reéerred to as ABA Defense Function, and Providing Defense Services, hereinafter

referred to as‘ABﬁiDefense Services. The National Advisory Comm%ssion on o

Criminal Justice Standards and Goals, hereinafter referred to as "Advisory

Commission" will also be referred to.

A. Qutside Interference and P}anning

1. Appointment to the assistant defender attorney posifions is to some
degree political. Attorneys were open in telling tée team that they obtained
their positions from judges or from the mayor's office and not from the head of
the office, after competitive review. - This reduces the potential for coﬁtro]
of those attorneys by any head of the officel | | |
‘ The.Amerfcaﬁ Bar As;bciation Standards Re1at{ng to Providing Defense
Services, Standard 3.1 provides that the selection of the defender and sfaff
should be "on the basis of merit and should be free from political, racial,

religious, ethnic and other considerations extraneous to professional competence."
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The National Advisory Commission on Criminal Justice Standards and
Goals, Standard 13.8 difects that a defender be as independent as
private counsel. The commentary makes it clear that the defender must
be free from political pressuré. That 1s notqthe situation in the Orleans
Defender Project Office. Advisdry Commission Standard 13.10 specifically
recommended thaf attorneys be hired and promoted on merit.

ABA Défense Services Standerd 1.4 suggests that AHB;Z?H should govern
the defender office and should insulate the office from political influence.
The Orleans Defender Project does have such a Board. However, it has

failed to shield the office from outside influence and there was evidence

that the board was itself a source of péTitjcaj influenge.

2. There is interference with the individual hénd]fng of cases from

people outside the office. The worst example the team observed was the Director

being ordered by the judges after an en-banc judges' meeting to fire a specific

attorney for his actions in filing a suit in the federal court involving a

‘defender client. The LEAA state p]annihg agency has also interfered in this

case. The federg] suit was an outgrowth of representation in an appointed
. ] ' !
case in the Orleans Parish criminal court. This will be discussed in more

detail later.
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\

THe same Standards referred to above (1a) have.és their objective
enSUﬁing-that there will be no interference with the defender lawyer
in the pursuit of Tegitimate remedies and defenses for his c1ient.

The commentary to-Américan Bar Association's Defense Serv{ces Standards,
Standard 1.4, p. 19, provides, "A system which does not guarantee the
integrity of the professionai relation is fundamentally deficient..."
- “"Moreover, when outside forces are permitted interference with the e
representation the clients,inéerests-are in danger of no longer being
paramount; as required by A@A_Standards Relating to the Defense ——
Function 1.6.

| Adv1sory Commission Standard 13.9 emphas1zes that the defender must
be free from outside influences that interfere with his representation.

The example of interference observed by the team represents probably
the worst kind of infirmity that an organized defender office can
experience.

3. The salary scale is so low that outside practice is a necessity for
the legal staff. The team recejved estfmates that up to 35% of individual
attorney's time was spent in outside practice. The fact of outside practice
reduces the potential for individual loyalty to the office and it also
reduces, of nece551ty, the t1mé wh1ch can be spenu/1n the preparat1on of
the defense of criminal cases. .

Standard 3.2 of the ABA Defense Services Standards provides that a
defender office sﬁould be_staffed by "full-time personnel," who, "should

. be.prqhibited from engaging in the private practice of law." While that _

- -
Y



directive is not without exception, the commentary to the standard makes it
gjgar that in an urban area such as New Orleans, the fg]l-time attorney is
recommended. A&visory Commission Standard 13.7 is in accord and goes even
furfher by recommending full-time staff without exception.

Moreover, the Orleans Defender grant requires that the defender staff devote
full-time to their defender duties, and it appears that the staff is not in
compliance. However, the grantor shares a good deal of responsibility for the

part-time rature of the employment because of their approval of unrealistic

o aTp— Y

== oW salaries. T
Advisory Commission Standard 13.11 provides that salaries for defender staff
___attorneys-should be comparable £6 attorneys in ﬁFTVéte practice, through the-first
five years. As to the head of the office, the Advisory Commission in jts Standard
13.7 recommends that he should receive a sa]ar%hnot less than the presiding
judge of the trial court of general jurisdiction.
| The ABA Defense Services Standards 3.1 also recommends adequate salaries to
attract career personnel, comensurate with experience and skill.

4. The independence of each section of‘the criminal court with an individual
attorney assigned to handle the cases in those courts has developed a feeling that
the attorney is a part of the judges' team rather than an independent individual
advocate. Judges openly refer to defenders as “my.attorney” and the defenders them-
seléves refer to the judges as "my judge“..'There'has been interference by the judges

_ éith-the head of the o%ﬁice with plans to have attorneys rotated from oné section

to thé other and also there have been requests from the judges to transfer specific

attorneys if they hénd1e cases in a manner that apparently displeases the judge.
Advisory Commission Standard 13.9, particularly in its commentary, (p. 271)

points out the danger of the defender who is under the control of the judiciary.

" This danger 1in New Orleans has unfortunately been vividly demonstrated.
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5. The sheriff's visiting schedule for defendants awaiting

trial is set at times which generally conflict with times the court is
in'sessioﬁ. An individual defender cannot, as a practical matter,
interview people in jail. When he does find an opportunity, there are
no chairs provided for him or the client to sit. He.is-required talk.
through a Wiref;esh, He cannot hand papers back and forth nor-tan papers
be handed back between he and his client except by passing them through
a_jailer's 1nspgcijon. And there is a sign in the room which limits _
visits to 15 minuteéjalthough the team was ;Hvised this is not always
enf&rced The team member who visited jail observed that pr1vate attorneys
were treated rude]y by jail personnel In short, interviewing clients in -
jail is at best extremely difficult. The difficulty of jail visits is
alleviated somewhat by several judges who are cooperative in putting
defendants on the court list at the request of the defender when he wishes
to talk to them. When the client is on the court }ist the\client is brought
fnto court where the defender can talk to him in a side room or in court.
However, thorough jail visits are essential for prompt investigation
because a case may not be on a court calendar for many days.

The ABA Defense Function Standard 3.1(c) provides, in pertinent
V'part that )
“To insure the privacy essential for confidential communi-
cation between lawyer and client, adequate facilities

should be available for pr1vate d1scuss1ons between counse’l
and accused in jails..
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. The commentary deplores the situation where v1snt1ng hours are restricted
to dayt1me weekdays during work hours (See p. 202). This has not been done
by the defender office.

6. Under the present system of ass1gnment of cases, the attorney
beg1ns his representat1on at arraignment before Lhe ass1gned criminal court
judge, which does not usually take place until 10 days or more after the
érrest Although a defender attorney may have provided bond motion representa-
t1on before the mag1strate, he pas;;é on no informattofr=Tlimits his rep-
resenation to the bond hearing, and does not really interview the client.

Standard 13.3 of .the Advisory-Ebmmisgioh makes it-clear that the
defender attorney sth1d enter the case at the earliest possible time, even
before court assignment. In its Defense Function Standard 3.6, the ABA makes
it clear that providing representation at the ear11est poss1b1e time is of the
utmost of importance to a successful conclusion of the case.

75 There is no formal discovery which makes it incumbent upon the
defender to do large amounts of investigatioﬁ, and, for this purpose, he is
not provided with an adequate investigative staff. The jnvestigative staff,
such as it 1is, seldom does any field iﬁvestigation. The investigative staff

did not demonstrate any investigative skills, nor any sympathy with the plight

/
s

of the c1ien§s}
-ABA Defénse Function Standard 4.1 is explicit in the réqujrement of

.prompt'thorough investigation of all cases. The standard provides:

"It is the duty of the lawyer to conduct a prompt
investigation of the circumstances of the case and
explore all avenues leading to facts relevant to

guilt and degree of guilt or penalty, The

1nvest1gat10n should always include efforts to secure
information in the possession of the prosecution

and law enforcement author1u1es The duty to 1nvesb1gate
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exists regardless of the accused's admissions or
statements to the lawyer of facts constituting guilt
or his stated desire to plead guilty."

.The Advisory Commission Standard 13.14 provides that the
defender should have all sorts of investigative resources, including
active inVestigators, photographic and recording'equipment, and funds

for the hiring of particular criminalistic experts in appropriate

cases.

It is the common practice of the Orleans Defender to

devote little or no 1nvesti§é€§9e time to his cases.

.~ B. The Defender Office's Internal Problems

The second mgaétffactor allowing the character of indigent-
representation structure is the abundance of internal problems of the Orleans
Defender Project. The present leadership of the defender office has done
Tittle to adopt any means of improving or chénging the system.

1. There is nor regular training program which the attorneys
attend at which new cases and new developments in the law are discussed,
or where the attorneys can swap their individual expériences so that they
Tearn from each other. The resylt has been tbat there are differing opinions
on such basic things as eligibility standards. One’éytorney who, had been
on the'job for two weeks advised the team that he was never given any
orientation whatsoever; he was merely shown a desk with the cases and told
to go handle them. He complained that he thought it wou]d have been nice to
at least go around with an expérienced attorney for'a day or two to see how

things are actually done.
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2. There is no firm policy trom the head of the office-
to the staff te111ng them what type of representation is. expected of
them or how they are to conduct themselves as attorneys.

3. There is no plan for relieving the workload of any
~~s=individual attorney 1f he is Femporar11y overworked. Present workloads
are, however, well within workable T1imits, for full-time defenders.
—Adequa%elfime is not devbted to clients principally because of'private
practice.

4, There is no policy of rotating or transferring attorneys

from one court to another so as to help break the court's hold over that
attorney or to give the staff members better exposure to all aspects of
fhe practice of criminal iaw in Orleans Parish.

5. The director has done little to acquaint his Board with his
problems and get ?heir help, cooperation or direction. Board members, each
of whom has a full-time job and other responsibi]ities,cannbt be expected
to come around and themselves uncover the’prob1ems. The Director must
tagg the responsibi1ﬁty/of‘going to the Board, acquaiting them with }he
problems and asking for their support after taking: such steps, which
indicates some seizure of control or direction of the office. This. just

has not been done.

e s
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6. There is an opportunity within the office to develop

some interhediate supervisory level by appointing the attorneys in capital

cases, who are required to have at least five years experience, as supervisors.

of the remaining staff members, and someone thestaff could go to with specific
problems in the handling of a.case. It should be noted that these attorneys
are not required<to be in court on a daily basis and should be qyai]able

o o T—

to prov1de th1s heTp when it ig requested

7, The off1ce fac111t1es do not perm1t any degree of privacy
or prOV1de a quiet place for the individual attorneys to work Adv;ggry
Commission Standard 13.14 requires that each staff attorney have his own
private office tp assure client confidentiality and a suitable work
atmosphere. ‘

8. The investigative staff seldom conduct investigations.
Their principal function is to interview persons who come to the office,
such as clients, family of clients, or witnesses'Qho may come to the
office: .

. The principal advantageof an oréanized defender office is that
it facilitates supervision, training, development of specialization and
permits Fhe staff attorneys to improve tﬁgmse]veSfand advance to positions
of more kespons?bi]ity,rthﬁs engendering‘at%ractivé career potential. |
The end result is that the community provides competent representation
for the indigént criminally accused. (See Advisory Commission Standard

~ 13.5 and the Commentary to £hat standard).

b T
o 1 ».31- ‘J.t-s' i
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Tﬁe Orleans Defender Project employs none of thege techniques;
Advisory Commission Standard 13.16 specifically provides that
the organized defender office have both an orientation program for new
éttorneys, and én ongoing continuing legal educational program. Yet the

Orleans Defender Project, has very Tittle, if any, in-service training.

o«

C. The Problems Within the Criminal Justice System=in Orleans Parish -

The most discouraging aspect of the criminal justice system in
OrIeans Parish is the.lack of commitméﬁzmby many of those within the power
structure to having a'defender office that complies with constitutional
and National Criminal Justice standards for préyiding legal representation
to the indigent criminally accused. The higheét priori%; ?;r the defender
in the eyes of the systém is in moving the ca1en¢ar by inducing guilty pleas.
Discerning actua]‘guflt appears to have the Towest priority. It is a system

which in operatijon defeats the fair administration of criminal justice and

. promotes crime by letting the guilty "get away with.it" (to the extent

he can trade what is usually a worthless rigﬁt to trial fof a light sentence,
Teaving him with an attitude that he beat the system). Far worse, the occasional .

innocent peroép who is wrongfully charged with a crime will bghgreatly'pres—

sured into pleading guilty to aviod a harsher sentence should he lose at

the trial.



VI. SUMMARY OF THE PROBLEMS OF THE ORLEANS DEFENDER PROJECT

A. System Existing has Features which Make an Effective, Vigorous Defender
Operation Exceedingly Difficult if not Impossible

1. Appointments to the positions are to some degree political. Attorneys
are open in stating that they got their jobs from judges or the mayor--at the
head of the of fite. This reduces the potential for control by any head of the

office and violates ABA Defsnse Services Standard 1.4, and Advisory Commission

Standafq'13.8 and 13.9.

2. There is {nterference with indi;fdual handling of éases from outsidé
the office, and the defender director has not strongly opposed the interference.
ExampTe--Director being tol@ﬁ%fter an en-banc judges' meeting to fire a specific
attorney because he had filed a federal habeas corpus suit on behalf of one of
his defender'CTients. This violates ABA Defense Services Standard 1.4,'gnd
commentary thereto, and National Advisory Commission Standard 13.7 and 13.8,

ABA Defense Function Standard 3.9.

3. Salary scale is so low that outside practice is a necessity. Estimates
of up to 35% of.the income of attorneys is received from outside practice. The
natural tendency is to spend as little time as possible earning the fixed
income paid by the defender program so that as much time as possible is free
- ~for private practice. Also there‘aré several potential areas of coﬁf]%ct of
interest arising where a defender staff attorney also engéges in private practice.
See Advisory Commission Standard 13.7 and commentary thereto, and ABA defense |

services Standard 3.2 and commentary thereto.
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4. The independence of each sectgon of the criminé1 court witH an
individual attorney assigned to each section has developed a feeiing that

the attorney is a part of the judge's team rather than an indepehdent
'advécéte. Judées refer to the défenders'as "my attorney". The defenders
refer to judges as "my judge". There has been interference by some of the
‘judges to the extent of having attorneys transferred or breventing transfers.

-...this is violative of ABA Defense Services Standand;i,4-and Advisory Commission

Standards 13.8 and 13.9 and ABA Defense Function Standard 3.9.

__ 5. The office facilitates -do not permit privacy“o%_g quiet place to
work, also, the-projéct does not have a library. (Advisory Commission
Standard 13.14 and ABA Defense Services 3.3.)"Moreover, the Advisory Com-

" “hission Standards require that in urban areas‘%Béﬁzefender have neighborhood
offices in the c]ient‘community (Advisory Commission Standard 13.13). The
-Orleans Defender-Project has no ‘such neighborhobd facilities.
6. The Sheriff's visiting schedule is set at times which conflict wfth
the court's time, thus the defender staff find it very difficult as a
practical matter, to interview people in jail. If they would be able to visit

the jail, conditions in the jail are not conducive to attorney-client consultation.

(See ABA Defense Function Standard 3.1, commentary pp. 202-203.)

/

/

T ,The defepders seTﬂop engage in formal motion practice. ABA Defense

I

Function Standard 3.6 requires defense attorneys to vigorously pursue all

appropriate avenues of pretrial remedies and procedures.
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8, Supportive services, such as investigators, social workers,
funds for employment of criminalistic experts are woefully inadequate
or.non existent. (See Adv1sory Cammwss1on Standard 13.14 and ABA
.Defense Services Standard 1.5) ‘

B. Present Leadersh1p has done Little to Adopt Effect1ve Means of
Improving or Changing that System

1. There are”ggﬁgggdlar staff meetings orhtraining programs-where
new cases can be discussed or attorneys can learn by discussing their
experiences. One new _attorney stated that he was mergiy given a desk -
with cases on it. This viold%es Advisory Commission Standard 13.16.

.2. There is no firm policy telling the staff what type of repre-
sentation is expectéd or how they are to ‘conduct themselves. lsé;
Advisory Commission Standard 13.16.)

3. There is no policy of transferring attofneys or for rotation of
staff to help break the codrt's hold on attorneys and give.staff members
better exposure to all aspects of practice. (See Advisory Commission
Standards 13.5 and commentary thereto.)

4. There are no supervising attorneys to give direction to the staff
attorneys in the program. No one is in charge in the Director's absence.

n (See Adv1sory Commission Standard 13.5 and Comﬁentary thereto. )

o -

5. The D1rector has done 1ittle to acquaint the Board members with the'
project's probTems, or to obtain their help, cooperation, or direction.
expectéd that Board members, each of whom has other responsibilities, will
take ﬂhe initiative. The Project must go td them. (See ABA Defense

Serv1ces Standard 1. 4—-Conmentary pp. 20-22 and Advisory Commission Standard

13.9 and Commentary thereto.)
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VII. RECOMMENDATIONS

1. A full-time director, independent of the court and mayor in matters '
of hiring and firing and the handling of individual cases, should be established.
He should be responsible to a board which sets broad policies, but which cannot
interfere with the handling of cases. A1l interference with representation should

cease immediately. (ABA Defense Serviées Standard 1.4, ABA Defense Function

* Standard 3.9, Advisory Commiss1on Standard 13.8 and Commentary thereto)

2. Salaries should be’ 1ncreased at once to an acceptable Tevel, and there

shou]d be a salary structure wh1ch perm1ts incentive increases= This is “the only

way in wh1ch to attract and retain good personne1, and to assure full devot1on

-to defender c11ents. (ABA Defense Function Standard 3.1 and Adv1sory Comm1ss1on

Standard 13.7 and 13.11)

3. The private practice of Jaw by defender staff, as prov1ded by  the terms
of the grant, should'be prohibited. (ABA Defense Serv1ces Standard 3.2 and
Advisory Commission Standard 13.5)

4. There should be intermediate supervisors at the.rate of one for every
five staff attorneys and also one per five in other personnel including investi-
gators and secretaries. (See Advisory Commission” Standard 13.5 and Commentary
thereto) | |

5. A policy that all hiring should be on the basis of merit must 'be adopted-
at once. (ABﬁlDéfense Services Standard 3.1 énd Advisory memission-Standard 13.10)

. 6. “Some cdseload standards should be adopted which ensﬁre each attorney time

to do a proper and adequate job. (See Advisory Commission Standard 13.12 for

Aguidanée)

7.. There shoufd be immediately established regular staff meetings and a

training program, both for entering andcontinuing purposes, which makes known



. ‘office policy, permits discussion of current cases and gives others the benefit
of ebery attorney's thihking. During staff meet%ngs the staff would be free to
ask questions of the administrative personnel as to how the office is being admin-
istered and to offer their suggestions. (Advisory Commission Standard 13.16)

" 8. Both Tulane and Loyola Law Schugls should be tapped for paralegalﬂheTp'
~from the law students. The team was advised that these resources are available.
- This not only helps the office in the individual haﬁd]ing of the cases, but it

¢

helps=to introduce the students to the criminal justice system and provides a__

potential source of eventual recruitment of legal staff.

9+ A separate appellate section should be established, composed of attorneys

and secretaries. This section should handle all appealé‘and extraordinary writ
p}agjice. As a start, at least three full-time attorneys and one and a half secre-
taries should be allotted for-exclusively appellate and post-conviction efforts.

: This should be in addition to the increased staff. (See ABA Defense Function
Standard 4.2 and Advisory C0mmis§ion Standard 13.4)

10. Some new facilities or changes in the present structure should be pro-
vided for, to cut down the noise level and to permit privécy in which the attor-
ney can work and interview clients and others. (Advisory Commission Standard
13.14 and ABA Defense Services Standard 3.3)

11. Steps should immediately be taken to.dictate an office po]icy'on theu |

type of ;gpresentation that Té expected of the staff. ﬁdoption of the American

Bér~Associatioﬁ Standards Relating to the Defense Function is strongly urged.

12. A regular system of rotating attorneys among the various divisions-of
court should be established.
13. Attorneys and supportive staff should begin work on cases at least from

© . :the time the Defender i$ appointed at the magistrate level. At the present time,
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Bt ot

there is only token represeﬁtation at the magistrate level.and no representation |

between Magistrate and Crihina] Court. Indeed, the Director should work out a

. system so that cases may be entered before the Magistrate Court-appearance. It

is ésseﬁtial that representation begin at the earliest possible time and that tke
defender agency provide poTice station representation which it now does not do.
(ABA Defense Function Standard 3.6, Advisory Commission Standard 13.3 and ABA

. Defense Services Standard 5. 1)

14. Investigators who are adequately paid,.properly motivated and have inves-

R

t1gat1ve skills and exper1ence should be added to the staff. Investigators should

provide 1nve¢t19at1ve services and not act as clerks and interviewers of clients.

C]1ent 1nter1vews shou?d be the principle responsibility of the assigned attorney.

The present purported investigative staff does not function as investigators. It

~is=also recommended that the ROR program described in this report be incorporated

into the defender office. Such a move would enable the defenders to prepare pro-

perly for the initial; appearance before the magistrate and to present competently

prepared motions, supported by evidence and legal precedence, in support of ROR
bonds and Tower bonds where ROR is not appropriafe. Social worker staff should
also be added.to-prepare alternative mathods to money bond in the pretrial stage
and to develop alternatives to incarceration when a client has been convicted.
(Advisory Commission Standard 13.14 .and ABA Defense Services Standard 1.5)

/, 15. Some action should,be taken so that clients who are in jail awaitiqg

trial can be fhorougth inter&iewed by the 1aWyef§ in privéte sﬁrroundings where

the case can be discussed and paper$ can be pdssed'ﬁaék and forth. ' (Sée ABA

'  Defense Function Standard 3.1 and Commentary pp. 202-203)

16. The Munfcipal and Criminal Court defenders shouTd merge, so that

resources can be shared, and staff attorney development and careerism can be
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4 encouraged But the merger is recommended only 1f there is ‘a new and serious
| \ comm1tment to providing defender services.

| 17. Serious consideration should be givén to organizing and financjng
defender services oﬁ‘a statewide basis. Advisory Commission Standard 13.6 recon-
mends financiné defénder offices on a statewide basis. In Louisiana considératidn.
should be given to organ1z1ng ‘the defender office on a statewide bas1s rather
"“than on a Par1sh basis, as we11 as having the state, rather than 1oca1 government,
finance defense delivery systems to the indigent accused. Thesé arguments are
summarized, as follows, in tke new proposed National Legal Aid and Defender

Association Defender'Standards,'pp. 16-17: - T
.. "In 1967 the President's Commission on Law Enforcement and

Administration of Justice recommended that each state should
provide defender servicés on a regular and statewide basis.
Early attempts to allocate the responsibility for providing
defense services between state and local communities had the
option of providing defense services so long as they complied
with state standards.

In August of 1971, the Advisory Commission on Intergovern-
mental Relations recommended that the states assume direct res-
ponsibility for financing and administering statewide defender
services, because they fOund_that under the patchwork response
of the Tocal option plan while in some areas defendents enjoyed

~excellent representation, in many places indigents. were repre-
sented by inexperienced and disinterested counsel assigned at
random by the court. Thus, the commission concluded, only a
statewide organization can assure un1form1y high ca11ber of indi--
gent defense representation.

Moreover, the present trend in providing defender services

/. o ‘1s through .a state defender agency. (See Gerald L. Goodel1,
. ’  YEffective Assistance of Counsel in-Criminal Cases: Public
a X Defender or Assigned Counsel," Winter, 1970, Kansas Bar J. 339,

342-3), The present trend is clearly toward prov1d1ng statew1de
defender servicés financed by the state, and in most cases ;
headed by a single state defender or agency. Florida's unique
state financed system has a pubTic defender heading each judicial
~circuit. Thirteen other states have adopted state financed pub-
.+ Tic defender systems under the direct superv1s1on of a pub11c
oo defender or defender‘ commission. .
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Alaska has recently adopted a statewide system under the . 47
5 supervision of a state public defender, as has the state - Y
of Delaware. Colorado's state public defender was
capointed in 1970. Hawaii's public defender system, .
headed by a state public defender, became effective during N
1971. Kentucky passed legislation creating a statewide
defender system in April, and will appoint a defender
general later this year. In Maryland,-a state public
defender system headed by a state defender was instituted
in 1971. Massachusetts in 1960 created the Massachusetts
Defenders Committee which is responsible for directing
statewide defender services. Minnesota has a statewide
defender system headed by.-a state public defender.
Missouri passed statewide defender legislation in May--..-
of 1972, and will soon‘appoint a state defender.
New Jersey has, since 1967, operated a statewide defender
) -system under the direction of a_state public defender.
_ Nevada has recently appointed a state publie-defender. -
Rhode Island has also appointed a state public defender
for its state financed defender services. Vermont's
statewide defender legislation became effective July
. : 1, 1972, and the program is being directed by a defender
o genera] In addition, several states have adopted a - .=
statewide defender system on the appellate level.
In July, 1972 the I11inois legislature created a state
appellate defender. Statewide defenders are also provided
for appellate matters in #lichigan, Oregon and Wisconsin

Constitutional mandates do not permit Tocal opt1ons
-as to when counsel may be provided, for counsel must be
provided uniformly throughout the United States. However,
most states have communities that range from the very
wealthy to the poverty stricken. To further aggravate
the situation, in counties having a low tax base there
is Tikely to be a higher incidence of crime; in those
counties, a higher percentage of ¢riminally accused are
financially unable to provide counsel. Hence, where the
need may be greatest, the financial ability will tend to
be the TQast/capab1e of meeting the need as required. .
"+ Also, because county officials have greater: susceptibility
to c1t12ens insensitivity to the rights of the accused,
it is often politically impossible to provide adequate
funding for the protection of those rights, on the local
o o level in many areas, where the demand for tax dollars
must compete with other, more popular causes."
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i a VIII. CONCLUSION
4
The quality of indigent representation in the Orleans Parish criminal L
courts is largely passive and inadequate. This is due to the poor organizational
structure and lack of financial resources in the indigent defender programs.
These programs need to be entirely re-organized and re-financed: At present, .
e |
the indigent defense system in Or]gans Parish falls far short of meeting o :
fundamental c‘onst-itutiona? requirements for providing effective assistance '
of counsel. . . ~ L i
/
; /
LY
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1.0 Introduction

In July 1990, the Judiciary "C" Committee of the Louisiana
State Senate recommended that a2 study be conducted to gather more
information about the current status of the state’s indigent
defense system. Shortiy thereafter, members from the state’s legal
and indigent defense communities formed the Ad Hoc Task Force for
Improvement in the Indigent Defense System. On behalf of the Ad
Hoc group, the chairman of the Indigent Defender Board (IDB) in the
24th Jjudicial district made a request to the American Bar
Association’s Bar Information Program (BIP) for technical
assistance and advice for the newly formed Task Force, which hoped
to raise and address concerns over the state of indigent defense
services in Louisiana.

Members of The Spangenberg Group first met with the Ad Hoc
Task Force in Baton Rouge in September 1990, where representatives
of the State Bar Association, indigent defender programs, the
Louisiana Criminal Defense Lawyers’ Association, and several
defender organizations met to discuss the possibility of conducting
an extensive study of indigent defense services in Louisiana. The
Task Force decided to approach the Supreme Court of Louisiana to
inform the Court of its activities, and to seek support for a more
in depth study of indigent defense in the state.

In December 1990, the Supreme Court of Louisiana appointed a
Statewide IDB Committee of the Supreme Court’s Judicial Council to
study "all facets of Louisiana’s indigent defense system." The
chairman of the 24th Judicial District Indigent Defender Board was
appointed to chair the statewide committee. It was agreed that
before any recommendations could be made to improve Louisiana‘s
indigent defense system, it would be necessary to gain a better
understanding of the current system, and The Spangenberg Group
agreed to work with the committee to "undertake a study of
Louisiana’s indigent defense system."



2.0 History of Indigent Defense Services in Louisiana

This report is by no means the first statewide study of
indigent defense in Louisiana. In 1972, the Institute for Judicial

Administration studied the Louisiana courts, and recommended:

A flexible state-funded public defender system should be
instituted, which would include a number of full-time
regional public defenders who could be moved to
temporarily assist any court. Although the greatest
demand for such defenders will be in the urban areas,
even in predominantly rural areas at least one full-time
public defender will be needed on the regional level,

supplemented by one or more part-time attorneys as the
needs require.

In 1973, the American Judicature Society studied Louisiana’s
courts of limited jurisdiction and concluded:

Louisiana should establish a statewide system of public
defender offices, fully staffed with full-time attorneys,
to assure that indigent defendants are afforded their
constitutional right to counsel.?

In 1974, the Criminal Courts Technical Assistance Project of
the American University School of Law completed a study of indigent
defense in Louisiana. The study concluded that "in order to
guarantee the independence and integrity of the system, there

should be created the office of State Public Defender." The study
also concluded:

The new Louisiana Constitution provides a right to
counsel for every defendant who "is indigent and charged
with an offense punishable by imprisonment." There is
also a right to appointed counsel at preliminary
hearings, for appeals, in juvenile cases, in mental

'IJA, A Study of the Louisiana Court System 114 (1972).

‘American Judicature Society, Modernizing Louisiana’s Courts
of Limited Jurisdiction 138 (1973).
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health commitment cases, and in some parole and probation
revocation cases. Even if the Indigent Defender Boards
were substantially funded, they could not meet these
demands on a statewide basis.’

In 1992, 20 years after completion of the first statewide
study, Louisiana’s indigent defense system remains unable to meet
the demands placed on it by both the United States and Louisiana
constitutions. The system is still one of the most underfunded in
the country. The U.S. Department of Justice’s 1986 study entitled
National Criminal Defense Systems Study ranked Louisiana 38th among
the 50 states in expenditure per indigent case. The study ranked
Louisiana 34th in per capita expenditure, again suggesting that
funding for indigent defense falls far behind the national
averages. The lack of state involvement in promulgating minimum
attorney performance or caseload standards, or regqularly collecting
uniform data also contributes to the poor quality of indigent
defense services in Louisiana.

As specified in LSA-R.S 15:144, Louisiana‘s current system for
providing legal services to indigents accused of crimes is overseen
by indigent defender boards (IDB's), which must be established in
each of the state’'s judicial districts. There are currently 40
judicial districts encompassing 64 parishes throughout the state,
in addition to the Orleans Parish civil and criminal district
courts. As set out under LSA-R.S. 15:145, each IDB is vested with
the authority to determine how indigent defense services will be
provided in their districts. The three alternative schemes
outlined in the statute correspond to the three widely used
national models known as public defender programs, contract
attorney programs, and assigned counsel programs. Thus, throughout
the state, there is a mixture of staff system indigent defender
programs, contract attorney programs, and volunteer attorney list

‘American University, Criminal Courts Technical Assistance
Project, An Evaluation of Indigent Criminal Defense Services in
Louisiana and a Proposal for a Statewide Public Defender System.
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programs.

The system for funding indigent defense services in Louisiana
is unlike any other in the United States. It is the only indigent
defense system that operates almost entirely on funds drawn from
criminal violation assessments. There is limited additional
support available to some attorneys, in some districts, through the
criminal court fund set up by L.S.A.-R.S. 15:571:11, which consists
of "all fines and forfeitures imposed by district courts."
However, access to these funds is extremely variable, sporadic, and ..
limited, and is controlled in most districts by the judges and

district attorneys. There is no direct allocation of funds for
indigent defense from either state or 1local (i.e., parish)
resources. There is also a small fund created in some districts

from contributions of defendants who can afford to pay a portion
of their legal cost.

There were two attempts in the 1970’s to initiate supplemental
measures, but neither fully materialized. The first of these
involved a 1973 statutory provision in R.S. 15:147 §146C which
dictates that the state of Louisiana would "pay to each district
defender board, on the warrant of its chairman, the sum of $10,000
per annum." Although the provision remains in the statute tpday,
these funds were allocated only in the first year after it was
passed, and have not been distributed since. The second attempt
to provide a role for the state occurred in 1976, when the
Louisiana Indigent Defender Board was created by the legislature
to establish and promulgate standards and procedures for the
administration of the district IDB’s and systems. Although the
statewide board was authorized $450,000, it was only allocated
$100,000. In the following year, the act was repealed altogether,
terminating the statewide board.

Today, Louisiana’s judicial district indigent defender system
continues to be funded almost entirely by assessments charged to
defendants in criminal cases. As specified in LSA-R.S. 15:146, ]

each IDB is responsible for administering the indigent defense fundx



for its judicial district. Until recently, assessments ranged from
$4.50 to $17.50 per case.

In 1990, House Bill 592 (The IDB Funding Bill) was introduced
in the state legislature in order to increase the level of funding
provided for indigent defense services throughout the state. The
bill passed, and as of September 8, 1990, the minimum assessment
charged for all criminal cases was raised to $17.50. As specified
in the modified L.S.A. 15:146(B), districts are authorized té]
increase this minimum assessment to not more than $25 upon
resolution by a 2/3 vote of the district board, and the concurrence[
of the chairman of the board. -

There have been several recent efforts which have begun to
address the inadequacy of the system. The first of these concern
litigation over compensation for court-appointed attorneys.
Louisiana’s level of compensation and reimbursement for attorneys
in the volunteer attorney programs, which many of the judicial
districts have opted for, are among the lowest in the country. The
rates of compensation are determined in each district at the
discretion of the judge, and are often limited by maximums that are
remarkably low, particularly in capital cases. In the matter of
State of Louisiana v. Higginbotham and Wigley, which is currently
awaiting the ruling of the state’s Third Circuit Court of Appeals
on remand from the state’s Supreme Court, court-appointed attorneys
from Lake Charles are challenging the system of compensation for
appointed counsel. The Supreme Court has ordered reconsideration
of the trial court’s ruling that the court-appointed defense
counsel not be compensated.

In another challenge, brought by an indigent defender in
Orleans Parish (State of Louisiana v. Leonard Peart et al.), the
trial court ruled that the state must provide increased resources
for indigent defense at trial. The indigent defender in the case
was appointed to represent Peart in November 1991. From January
1, 1991 through Auqust 1, 1991, this defender represented
approximately 418 defendants. These included 162 guilty pleas, 96
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felonies awaiting trial, 37 cases concerning rules to revoke
probation, 34 cases involving multiple bill hearings, and 89 cases
involving the status of a defendant. Each day of the week, except
for Monday and Friday, he usually had two felony cases set for
trial, and in some instances as many as five felony cases set. His
clients generally remain in jail for up to 70 days before
consulting with their attorney. While the caseload in Orleans
Parish is particularly unmanageable, these conditions reflect the
inadequacy of the current funding of indigent defense services in
all of Louisiana. The Peart case has brought to light the systemic
inadequacy of resources available for indigent defense at the trial
level throughout Louisiana.

The other major development that occurred to address the
serious problems plaguing Louisiana’s indigent defense system was
the Supreme Court Judicial Council’s creation of the Statewide IDB
Committee and its directive to undertake a study of "all facets of

Louisiana‘s indigent defense system." The Committee intends to
"present the Judicial Council with recommendations for improvements
in Louisiana‘s indigent defense system." The Chairman and members

of the Committee form the nucleus of a strong, dedicated community
of knowledgeable individuals representing components of the
criminal justice system from districts throughout the state. The
findings that follow in this report concerning the deeply rooted
problems in Louisiana’s indigent defense system is not meant to
reflect badly on all of the hard-working attorneys, judges, IDB
members and administrators in the system. The truth is that the
dedication of those who have given so much to the system over the
years is perhaps all that has kept it from total collapse. What
follows are results of that study, and the findings and
recommendations of The Spangenberg Group.



3.0. Methodoloqgy

Our role in working with the Committee was to achieve two
principle objectives: (1) To present an overview of indigent
defense systems throughout the United States, and (2) to present
a report on the existing system in Louisiana. The major product
of the first objective was a document entitled Review of the

Provisions for State Indigent Defense Systems presented to the
committee at the January 18, 1992 meeting in New Orleans. The
document provided an overview of the various types of indigent
defense systems currently operating around the country, and
presented examples of both statutory language and practical policy
initiatives.

The second objective has beemrr to produce a report which would
provide all parties with a better understanding of the current
indigent defense system in Louisiana. Before the system could be
subjected to any form of analysis, it was crucial to first collect
detailed information about the delivery of indigent defense
services around the state. However, there exists no statewide
process for collecting important program data from each judicial
district on an annual basis. In order to gather the important data
necessary to proceed with the study, two methods were used: (1)
testimony of members of the indigent defense community, and (2)
mail surveys. A description of both methods follow.

3.1 Testimony

On several occasions between September 1990 and January 1992,
indigent defenders in every judicial district, as well as district
attorneys and judges, were invited to testify before the Committee
to share their individual perspectives on the status of the system
and recommendations for improvement, both in their respective
districts and throughout the state. Members of The Spangenkterg
Group had the cpportunity to listen to and take note of hours of



testimony from a wide range of perspectives. There were also a
number of opportunities for informal interviews with indigent
defense attorneys from all over Louisiana. Many of these
interviews were followed up by telephone conversations in what
developed into an ongoing dialogue between a number of individuals
in Louisiana and membérs of The Spangenberg Group.

3.2 Mail Surveys

The mail surveys were designed to provide both quantifiable
data, such as caseload, expenditures and indigency rate, and also
descriptive data, such as assessments of the major problems not
only in the respective districts, but also throughout the state.
It is important to note that responses to these surveys often
reflect the respondents’ individual perceptions, particularly when
they did not have documented data on which to rely. Where
secondary data were available from other sources, these have been
used to compare and contrast with the survey responses. However,
the study methodology did not include efforts to generate primary
data, such as docket studies. To do so would have been enormously
time-consuming and expensive, with no guarantee that the
information being sought would have been readily available in a
usable format.

Surveys were mailed to representatives of the Indigent
Defender Board in each of the 40 judicial districts. 1Initially,
responses were slow to come in, however, the Supreme Court’s
Judicial Council was instrumental in ensuring the eventual
completion and return of 75% of the surveys.

As mentioned in the Introduction, each district is expected
to provide indigent defense services through one of three methods:
A staff system indigent defender program, a contract attorney
program, or a panel of volunteer attorneys who wish to take court
appointed cases. A mail survey was designed for each program type,
targeting the particular issues and concerns of the individual type



as well as broader concerns that are common to all three types.
All three surveys were sent to each IDB around the state. The
appropriate survey was then selected by the representative of the

local IDB, completed, and returned to the Chairman of the Statewide
IDB Committee.

3.3 Organization of the Report

This report presents the findings resulting from these two
elements of <the study methodology. Both survey results and
information acquired through the testimony before the committee are
incorporated throughout the report in discussions of the various
issues and findings. Section 4 is a discussion of how indigent
defense programs are organized throughout the state. Section 5
presents the issue of funding, and provides a comparative analysis
between Louisiana and selected states. Section 6 addresses the
availability and quality of representation. Section 7 concludes
with findings and recommendations, both practical and policy
oriented, that would result in a more efficient system throughout
the state. Further, the recommendations speak to the need to

provide and maintain high quality representation to indigents
accused of crimes in Louisiana.

4.0 Organization of Indigent Defense Programs in Louisiana
4.1 Indigent Defender Boards

As a result of the lack of state-imposed standards and
requirements for the delivery of indigent defense services, there
is a wide variety of methods, standards, and structures among
Louisiana’s 40 judicial districts. One uniform aspect, however,
is that each judicial district is required by statute (LSA-R.S.
15:144) to have an Indigent Defender Board (IDB) to oversee its



indigent defense operations. The survey revealed that, in
compliance with the statute, indigent defender boards do indeed
exist in 100% of the state’s judicial districts. The IDB’s range
in size from three to seven members, with an average size of five.
Members are generally selected by the district judges, often from
nominees suggested by either the local bar association or the
existing IDB members. In one district served by a staff system
indigent defender program, the chief indigent defender is asked to
submit nominees for the Board to the judges. In one voluntee

attorney panel district, "all eligible attorneys who can accep

[court] appointments [in indigent cases] are automatically members"
of the IDB.

Only two respondents indicated that their IDBs do not meet
regularly. In most districts, the IDB meets monthly or quarterly,
while many meet on an as-needed basis. In one district, the IDB
has'its own executive board, which holds monthly meetings, while
the full IDB only meets on an annual basis.

LSA-R.S. 15:145 states that each district defender board must
choose from among three alternative systems to provide indigent
defense services in its district. Out of the 31 survey
respondents, 15 (48%) were from staff system indigent defender
programs, 13 (42%) from contract attorney programs, and three (10%)
from volunteer attorney list programs.

The IDB in each of the districts coordinates representation
in cases where an attorney has a conflict of interest. According
to the survey respondents, in almost all districts with an indigent
defender program, counsel is provided in conflict cases by private
attorneys. While some conflict programs are more formal than
others, in most districts, private attorneys volunteer to be placed
on a list kept by the court. 'They then receive appointments when
the local indigent defender office has a conflict in a particular
case. In one district, however, where the size of the private bar
is extremely small, the District Court employs a non-volunteer
attorney rotation for conflicts. Another district reports, "We do
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not have a problem with conflicts."”

4.2 Staff System Indigent Defender Programs

One of the statutory options for the judicial district
indigent defender boards provides that the board "may employ a
chief indigent defender and such assistants and supporting
personnel as it deems necessary." The staff system indigent
defender program districts have varying administrative structures,
but generally there is a combination of full and part-time
employees--both attorneys and support staff. In five of these
programs, the chief indigent defender is a part-time employee. 1In
the larger metropolitan areas, there may be as many as 37 full-time
attorneys in the staff system programs. In the more sparsely
populated districts, though, it is not unusual to employ only one
or two attorneys on a part-time basis.

While the vast majority of districts employ at least some
part-time attorneys, it is difficult to generalize between and
among the districts because of the varying part-time schedules of
these attorneys. Salaries are generally low, but in many districts
defender attorneys are permitted to also engage in private
practice. In theory, therefore, there is potential for additional
income, but in practice a high indigent caseload often precludes
significant private practice. Part-time staff attorneys in Orleans
Parish, for example, earn a starting salary of $15,000 but they are
de facto full-time because of unmanageable caseloads.

The assignment of cases in the indigent defender programs also
varies and there is no set systematic assignment method according
to caseload or caseweighting in any of the districts. That is,
there seems to be no formal manner in which cases are assigned to
take into account a particular attorney’s current caseload or the
seriousness of the case. In nearly half of the districts with
staff defender systems (47%), attorneys are assigned to a
particular courtroom and thus responsible for the cases in that
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court. 1In two districts, attorneys are assigned a particular day

or session in a given court. In three programs, assignment is on

the basis of experience and expertise. In the remaining four
programs, assignment is on either a rotation basis, or by
availability of the attorney. In instances when a defender

attorney has a conflict with a case, private counsel is appointed.
Generally, private counsel volunteers are placed on a 1list for
conflict cases although in one instance, cases are assigned on a
proscription/rotation basis.

Training, other than "on the job," is almost non existent.
None of the 13 districts have any formal in-house training and only

three programs have funds allocated for CLE-type legal training
seminars.

4.3 Contract Attorney Programs

Thirteen districts provide indigent defense services by way
of a contract attorney program. Each of these contracts is between
the individual IDB and a private attorney or group of attorneys.
Generally these contract systems are lacking in terms of support
services--only two employ full-time administrators; only one
employs an investigator. During the course of our study, we found
substantial confusion between staff systems and contract attorney
programs. In some of the smaller districts, the terms seem to be
interchangeable. For purposes of this study, however, every effort
was made to assign each of the districts to one of the three
systems.

There is a wide variety of approaches and procedures utilized
in the contract programs throughout the state. The following
excerpts from survey responses illustrate the diversity of methods
by which contracts are awarded around the state:

"There is no bidding process. The Board and Chief
Defender budget positions and the Chief Defender, Board
and Staff have input into the hiring process. Chief
Defender generally is allowed to make the final decision,
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but is always subject to the Board."

"Applicants are interviewed by the Board. All contracts
are fixed at $2,000 per month..."

"By application”

Contracts that remunerate attorneys at an agreed-upon dollar
amount for handling an agreed-upon number of cases can offer
program administrators considerable control over monitoring the
costs of providing indigent defense services. Cost containment
should not be pursued, however, at the expense of providing quality
representation. The American Bar Association’s Standards for
Criminal Justice (Chapter 5-3.1) specify a series of standards for
contract defense systems. Included among them are the following:

"{Clontracts should ensure quality legal representation.
The contracting authority should not award a contract
primarily on the basis of cost."

"Contracts for services should include, but not be
limited to...allowable workloads for individual
attorneys, and measures to address excessive workloads"
and "limitations on the practice of law outside the
contract by the contractor."”

All 13 of the respondents from contract attorney programs
report that contracts are set for a fixed dollar amount, however,
none of them report that their contracts set a predetermined numrber
of cases to be handled for that dollar amount. Only one respondent
reports that the level of the caseload or workload per contract
attorney is monitored at all. None of them reports that any
limitations exist on the amount of time attorneys spend on their
private practices.

In the 13 contract programs responding, cases are assigned in
a variety of ways. In one district there is an attorney designated
as Chief Public Defender who administers the contracts and the
rotation of assignments, but does not generally provide direct
representation. In another district, one of the contract attorneys
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is designated as managing attorney, and administers the rotation
of assignments. In two districts, there is only one attorney on
contract to represent all indigents in the district. The other 10
districts employ various rotations. In three of them, the judge
makes the appointments, and in four of them, appointments are given
out largely by division of court.

The ABA Standards also specify that contracts should all
include provisions to ensure that serious cases, particularly
capital cases, are assigned to attorneys with "minimum levels of
experience" (5-3.3); however, five of the responding contract
programs report that their programs have no such provisions.

Contracts do not generally provide any funds for attorney
training programs. According to survey respondents, only three of
the 13 districts with contract defense systems provide either funds
for training or formal training sessions.

4.4 Volunteer Attorney Programs

Three respondents report that their districts provide indigent
defense services through a volunteer attorney program. In all
three districts, indigent defendants are represented by attorneys
appointed to cases by a judge from a list of attorneys in the area.
"Volunteer" attorney program is a misnomer in one district, where
all private attorneys in the area are automatically included on the
appointment list. Only one of the three districts specifies that
attorneys meet minimum qualification standards in order to be
included on the appointment list.

Appointments in all three districts are made in a methodical
rotation from the list. In two of the three, procedures exist for
selecting certain attorneys for more complex, serious or special
cases, such as capital felonies. None of the three provide any
training programs or funds to allow the attorneys to participate
in outside seminars or training programs. All three of the
programs report that they have no mechanism for monitoring the
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quality of representation provided by volunteer attorneys or for
removing attorneys from the list.

Compensation for the attorneys in two of the three districts
is paid at an hourly rate. In one district, the rate is $30 per
hour, both in and out of court. 1In a second district, the rates
are $35 per hour out of court and $50 in court. In the third
volunteer attorney list program, however, attorneys are paid
quarterly, "on a pro-rated basis calculated from gross time spent
on IDB work by the attorney during the quarter." This method
traditionally has frustrated attorneys, as the level of
compensation works out to an extremely low hourly rate. 1In one of
the districts, there are strict maximums of §$1,000 for a
misdemeanor and $3,000 for a felony; there are no provisions for
the waiver of these maximums. Vouchers are reviewed in two
districts by the IDB and in one by the executive committee of the
IDB. When asked how often they are paid less than the amounts they

request in their vouchers, two of the three respondents replied,
"always."

5.0 PFunding
5.1 State Indigent Defense System Comparisons

Part of the design of the methodology for this study was to
compare Louisiana with a number of other states in terms of
indigent defense spending and caseload. The most recent data we
were able to obtain was for FY 1990. Table 1 compares data for
population, total indigent defense expenditures, total indigent
defense caseload, cost per case and per capita cost. The table is
made up of Louisiana and 18 other states. We selected all states
which fall within 1.5 million of Louisiana’s estimated 4,219,973
residents (1990 U.S. Census). In addition, we incorporated data
collected from other states for use in a study conducted in

Tennessee in 1991. Altogether, the 18 states reflect a regional
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balance, and include several southern states as well as states from
around the country.

INDIGENT DEFENSE IN STATES WITH SIMILAR-SIZED POPULATIONS

State
Colorado
Connecticut

Georgia

Iowa
Louisiana
Maryland
Massachusetts

Minnesota

Missouri

New Hampshire
New Jersey

N. Carolina
Oregon

Rhode Island

Population

3,294,394
3,287,116
6,478,216

2,776,755
4,219,973
4,781,468
6,016,425
4,375,099

5,117,073
1,109,252
7,730,188
6,628,637
2,842,321
1,003,464

Table 1
FY 1990

Total Total
Indigent Indigent
Defense Defense
Expenditure Caseload
$16,323,518 58,823
$12,650,144 110,189
For all 163 64,515*
counties,
approx. $15-
$16 million
$16,586,502 36,515
$10,000,000 99,975
$28,332,110 139,969
$45,345,439 198,871
$32,379,000 121,726

(estimate)

$12,035,438 49,627
$7,274,125 17,421
$47,895,813 95,124
$21,117,103 85,029
$30,000,000 95,599
$3,617,830 7,200

Cost
Per

$277
$114
$240

$454
$100.
$170.
$228.

$277
for p
cases

$242.
$417
$503
$248
$313
$502

(continued)

Case
.50
.80
.25

.23

03
52
01

.06

D

50

.55
.50
.20
.81
.48

Per
Capita
Cost

$5.65
$4.07

$2.84
(est.)

§5.97
$2.37
$§6.72
$7.90
$7.94

$2.45
$7.00
$6.50
$3.59
$11.39
$3.82

‘Figures are for the 119 counties that received state funds.
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Table 1, continued

State Population
Tennessee 4,877,185
(Davidson Co.

info. is from

1989)

Vermont 562,758
Virginia 6,187,358
Washington 4,866,692
Wisconsin 4,891,769

Total
Indigent
Defense

Expenditure
$17,433,454

$4,241,508
$21,101,668
$43,294,932
$36,386,608

Total
Indigent
Defense

Caseload

99,991

12,568
133,422
218,200
104,200

Cost Per
Per Capita
Case Cost
$174.30 $3.80
$337.48 $8.30
$158.00 $3.95
$198.41 $10.48
$349.19 $7.73

An analysis of Table 1 shows that the median cost per case

among the 19 states is $277.06.
The median per capita cost is $6.50.

$2.37.

Louisiana ranks 19th at $100.03.
Louisiana ranks 19th at
Even more appalling is the fact that Louisiana’s per capita

cost has actually dropped from the Criminal Defense for the Poor,

1986

study when the per capita cost was recorded at $2.41.

Furthermore, the cost per case has dropped from $158 in 1986 to

$100.03 in 1990.

The 1990 figure would have placed Louisiana 50th
in the nation as of 1986, only one place ahead of Arkansas.

Expenditure data for indigent defense in 1990 has fallen some
$842,000 since the 1986 study.
Table 2 compares the total increase in expenditures and
caseload for 19 states from 1982 to 1986.
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Table 2

COMPARISON OF EXPENDITURES AND CASELOAD FOR INDIGENT DEFENSE

State

Colorado
Connecticut
Georgia
Iowa
Louisiana
Maryland

Massachu-
setts

Minnesota
Missouri

New
Hampshire

‘w Jersey
N. Carolina

Oregon

Rhode Island $2,083,091

Tennessee
Vermont
Virginia
Washington

Wisconsin

1990.
Carolina to 128.6% in Minnesota.
At the same time,
states

Total Total
Indigent Indigent Percent
Expenditures Expenditures Increase/
1986 1990 Decrease
$12,126,270 $16,323,518 +34.6%
$9,251,316 $12,650,144 +36.7%
$8,318,500 $15,500,000 +86.3%
$11,536,008 $16,586,502 +43.8%
$10,842,017 $10,000,000 ~-7.8%
$20,042,024 $28,332,110 +41.4%
$20,761,822 $45,345,439 +118.4%
$14,165,242 $32,379,000 +128.6%
$6,746,272 $12,035,438 +78.4%
$4,329,960 $7,274,125 +68.0%
$31,025,000 $47,895,813 +54.4%
$16,480,870 $21,117,103 +28.1%
$22,432,300 $30,000,000 +33.7%
$3,617,830 +73.7%
$7,792,823 $17,433,454 +123.7%
$2,777,798 $4,241,508 +52.7%
$10,122,671 $21,101,668 +108.5%
$21,190,420 $43,294,932 +104.3%
$20,061,508 $36,386,608 +81.4%

Total Total Percent
Caseload Caseload Increase/
1986 1990 Decrease
53,000 58,823 +11.0%
67,000 110,189 +64.5%
60,000 64,515 +7.5%
42,000 36,515 -13.1%
69,000 99,975 +44.9%
102,000 139,969 +37.2%
145,000 198,871 +37.2%
54,000 121,726 +125.4%
37,000 49,627 +34.1%
11,000 17,421 +58.4%
57,000 95,124 +66.9%
70,000 85,029 +21.5%
141,000 95,599 -32.2%
8,000 7,200 -10.0%
38,000 99,991 +163.1%
16,000 12,568 -21.5%
87,000 133,422 +53.4%
101,000 218,200 +116.0%
77,000 104,200 +35.3%

An examination of Table 2 reveals that only Louisiana suffered
a reduction in total indigent defense expenditures from 1986 to

The range of increase among the 19 states was 28.1% in North

levelled off,

The median increase was 73.7%.

the total caseload in a number of the sample

and in five states actually diminished.

Louisiana, on the other hand, had a 45% increase in caseload from
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1986 to 1990, and yet experienced an actual decrease in total
expenditures.

There are many further comparisons that we could make among
the 19 states, the bottom line, however, is that these data confirm
that Louisiana’s indigent defense system has hit the bottom by all
measures. Only the dedication of many indigent defenders has, in
our judgment, prevented a total collapse of the system.

5.1.1 Indigent Defense Caseload

There are simply no reliable data from any source in Louisiana
which provide accurate caseload numbers for the court-appointed
cases assigned in the various districts around the state. The fact
is that there is no unified system for collecting, maintaining and
reporting caseload data for indigent defense from judicial district
to judicial district, from court to court, or from one indigent
defender program to another. As early as 1974, in the report done
by the Criminal Court’s Technical Assistance Project previously
discussed, the authors made it clear that they were not able to
provide any caseload figures for the indigent defender system
throughout the state. They then went on to project a target
staffing level for the entire state, by districts, that was based
on what they described as a, "deliberately underestimated number
of defender personnel we believe will be needed." For almost 20
years then, it has been well-documented that Louisiana lacks
accurate statistical information about its indigent defense system.

The problem is further complicated by the fact that the
indigent defender programs that do collect data on cases assigned,
dispositions, etc. do not collect it in a uniform manner. For
example, we discovered that some district programs count charges
as cases; others count defendants as cases; and others count single
or multiple incidents as cases. Thus, despite our best efforts to
obtain caseload data by type of case for closed cases in 1990 from

the 41 district gquestionnaires, we were unable to obtain reliable
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data across districts. This is because in many instances, they
were reported as estimates and also because the data were reported
in varying manners, such as by defendant or by charge or by
incident.

The Judicial Council of the Supreme Court of Louisiana does
not routinely collect data on indigent defense, appointments, or

dispositions. Its 1990 annual report provides caseload data for
the Louisiana District Courts broken out by juvenile, civil,
criminal, traffic and total. The criminal data in the district

court include both felonies and misdemeanors. These data are not,
however, broken out by type of case. The traffic column in the
report is assumed to be traffic misdemeanors and the juvenile
column is assumed to encompass all sorts of Jjuvenile cases. A
second table in the same document reports cases processed for the
Louisiana City and Parish Courts. The columns here are civil,
criminal, traffic and juvenile as they are for the table on
district court caseloads. In each of these tables, the cases
listed are aggregate criminal cases, with no distinction provided
by the Judicial Council of the Supreme Court of Louisiana between
indigent and non-indigent cases.

An effort was made to collect caseload data throughout the
districts in Louisiana by members of The Spangenberg Group while
at Abt Associates in the early 1980’s. The document, National
Criminal Defense System Study, published by the United States
Department of Justice, Bureau of Justice Statistics provides
estimated caseload data for indigent defense by state for calendar
year 1982. The caseload data for Louisiana for indigent defense
in 1982 was reported to be 54,134 cases, including both criminal
and juvenile. These data were obtained from a sample of 16
parishes scientifically selected around the state, including the
largest parishes in Louisiana as well as a random sample of all
other parishes. The 54,134 case figure was obtained through the
survey of these parishes and extensive telephone follow-up. The
sample data were then translated into statewide data for purposes
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of the study. We believe that these data were the most accurate
account of indigent defense caseload obtained up to 1982 in
Louisiana.

In 1986, again under contract with the Department of Justice,
Bureau of Justice Statistics, The Spangenberg Group conducted an
update of the 1982 study which attempted to obtain expenditure and
caseload data for the calendar year 1986. The same sample of
parishes was used in the 1986 study as in 1982 and in the document
published by BJS entitled Criminal Defense for the Poor in 1986,
we reported an estimate of 69,000 indigent defense cases for
Louisiana in 1986. These data were the last, to our knowledge,
collected with any reliability in Louisiana since 1986.

Thus, our task has been to try to develop as reasonable and
accurate caseload data as we can for Louisiana for 1990, which by
necessity involves estimates. However, having done caseload
projections for similar studies in many other states over the last
15 years that, like Louisiana, do not collect data on indigent
defense, we feel confident with the estimate that we will report
for this study.

We relied on several assumptions in developing our projected
and estimated indigent defense caseload figures for 1990 in
Louisiana. First, we assumed that since district, parishes and
city courts report their criminal data in different ways, as
described earlier in this section, we assume that for every case
reported in both juvenile and criminal court, there were an average
of two charges. We then added the total number of juvenile,
criminal and traffic cases reported by the Judicial Council in
1990. After dividing these numbers by two, we applied indigency
rates to the juvenile, criminal and traffic offenses statewide.
We also divided the criminal case category at all court levels
between felonies and misdemeanors. This was done by actually
examining the caseload data reported by indigent defender boards
in the districts that we have surveyed. An examination of these
data showed that under the criminal category, approximately 1/3 of
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the cases were felonies and 2/3 were misdemeanors, either traffic
or non-traffic. Thus, we applied a 33% figure to the total felony
caseload statewide and a 2/3 figure to the total misdemeanor figure
statewide to arrive at our next set of figures. The resulting
projections were statewide, 18,500 individual juvenile defendants,
29,543 individual felohy'defendants, 122,390 misdemeanor defendants
and 302,406 individual traffic defendants.

We then assumed, based upon the data obtained in the surveys
relative to indigency determination, that court appointments are
made in approximately 85% of all juvenile cases. We further
assumed that felony appointments to individual defendants are made
in approximately 80% of all the criminal cases filed statewide.
From our observations, interview data, questionnaire data and
discussions with numerous people in Louisiana, we concluded that
indigent appointments are made in misdemeanor cases in only about
25% of all the cases. This is due to many factors, including
disposition of cases at an early stage before the entry of counsel
as well as some disposition without the appointment of counsel,
either because counsel is simply not available, or because the
court is more interested in moving its docket. The 25% rate is
based upon a similar formula that we have utilized in many other
states for these kinds of cases.

Finally, we assumed, based upon the interview data, the
testimony, and the questionnaires, plus discussions with several
people in the criminal defense system in Louisiana, that only a
small number of traffic misdemeanors result in the appointment of
counsel for indigent defense. This, again, is due to all of the
factors mentioned above for non-traffic misdemeanors as well as the
fact that a large number of these traffic misdemeanors are
infractions heard in city or parish courts and disposed of in large
number without counsel. Again, using the best estimate that we
could determine, we assumed that 10% of all the traffic misdemeanor
cases in Louisiana involve the appointment of counsel for indigent

defendants. Thus, for purposes of this study, we have assumed that
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in 1990 there were court appointments for indigent defendants
throughout the entire state of Louisiana as follows:

Juvenile 15,625
Felonies 23,512
Non-Traffic Misdemeanors 30,597
Traffic Misdemeanors 30,241

99,975

The above described estimates are as accurate as can be
produced given the limitations at hand. Based upon our prior
experience in gathering court data, and particularly indigent
defense data, we are satisfied that this estimate is reasonably
reliable. The estimated caseload is in part validated by 1986 data
which showed that Louisiana had approximately 69,000 indigent
defense cases during 1986. Assuming an increase in the indigent
defense caseload at a rate of 10% per year from 1986 to 1990, it
would result in a total of 101,000 cases which is within 130 cases
of our estimate. The 10% increase is consistent with such data in
other southern states and in fact is lower than many states of the
country, particularly since the period 1986 to 1990 marked a
dramatic increase in the number of drug cases. We have assumed a

conservative approach in our methodology and are overall satisfied
with our estimates.

5.2 The Criminal Violation Assessment System

One reason for the funding crisis in Louisiana is that
it is the only state in the country in which indigent defense
operates solely on funds drawn from assessments levied on all ‘|
criminal violations, including traffic, misdemeanor and felony
charges. By statute, district IDB’'s (other than the few exceptions
mentioned in the statute), are currently authorized to set the
assessments at anywhere from $17.50 to $25.00. 1In testimony, the

A
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District Attorney of a heavily populated district in Southeastern
Louisiana told the committee that it was clear that the IDB
assessments were "not providing enough funding for the indigent
defense programs," and that they do "need additional funding from
the state." A judge from a judicial district in northwest
Louisiana concurred, telling the committee that, "we need to
explore funding on a large scale."

Another factor which contributes to the inadequacy of funding
is the alarming fact that many IDB’s, even in large metropolitan
areas with high caseloads, are not collecting the maximum amount
allowed by statute, which is $25.00. Survey responses indicate
that only three districts are charging the statutory maximum of
$25.00 in all of their courts. There are nine districts, including
the cities of East Baton Rouge ($17.50) and New Orleans ($20.00),
which do not charge the maximum in any of their courts.

The 19th Judicial District, which includes the city of East
Baton Rouge, and has one of the highest criminal caseload totals
in the state, charges only $17.50 on its assessment in all of its
courts. With its reported 1990 caseload of 5,582, the 19th
Judicial District could generate an additional $41,865--which is
almost four percent of its 1990 budget--simply by raising its
assessment to the current legal maximum of $25.00. In Orleans
Parish, another metropolitan area with one of the state‘’s largest
indigent caseloads, the IDB only charges $20.00 per assessment in
all of its courts. Based on its reported 1990 caseload, Orleans
Parish could raise an additional $65,350--five percent of its 1990
budget~--simply by raising its assessments to $25.00 in all courts.
While these increases will not begin to solve the complex problems

in Louisiana‘’s indigent defense system, they would represent an. . .

acknowledgment by the local boards and judges that the current
funding situation is not satisfactory.

An even more alarming problem is that in at least two
districts, the IDB assessment being charged is below the statutory
minimum of $17.50. One northern district charges only $10.00 on
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all criminal violations in city courts other than DWI cases, while
in its district court, misdemeanors only bring a $10.00 assessment.
Another district charges only $10.50 in city court. The statute
allows for certain jurisdictions, including those with particularly
low populations, to charge lower amounts for their IDB assessments.
However, the courts which are charging $10.00 to $10.50 do not
appear to qualify for the statutory exception. This infraction is
particularly alarming given that survey respondents from the two
districts both cited "inadequate funding" as one of the three major
problems confronting their programs. One of the districts reports
a deficit in its indigent defense program in the years 1988, 1989
and 1990, yet continues to charge below the statutory minimum in
city court, and below the maximum in all of its other courts.

Beyond the simple question of inadequate income generated,
there are a number of problems inherent in dependence on criminal
violation assessments. For example, an indigent defender from a
major metropolitan area told the committee that his program’s
income is subject to the seasonal fluctuation of the frequency with
which traffic citations are issued. This particular indigent
defender program’s budget is traditionally strained in January
simply because police give out far fewer traffic tickets during the
holiday season. In the 19th district, which includes the city of
East Baton Rouge, the city ran out of pre-printed traffic tickets
for several months in the first half of 1990. Consequently, the
indigent defender program’s sole source of income was suspended
while more tickets were being printed.

The committee was told that in another district, when the
local district attorney halted a program designed to pay off-duty
State Troopers overtime to increase traffic tickets, the local
indigent defense program’s monthly budget dropéed =immediately by
$6,000. Half of the staff system program’s- attérﬁeys had to be
laid off, and the district was forced to appoint pflvqte attorneys,
including civil attorneys, to take the cases without compensation.
An attorney from that district, who had previously served on the
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local defender board, described how his civil practice, consisting
of 250 open civil cases, was "devastated" while he was forced to
take 26 court appointments between January and August of 1990.

6.0 Availability and Quality of Representation
6.1 Determination of Indigency

"Indigency rate" is the percentage of criminal defendants in
a given jurisdiction who are provided with an indigent defender or
a court-appointed lawyer. Based on our best estimates from survey
responses, interviews, and court data, the indigency rate in
Louisiana is 80% for all criminal cases statewide, but varies by
type of case.

According to survey respondents, the districts do not have
adequate resources to aggressively pursue verification of the
actual financial status of indigents who apply for a court
appointed lawyer. Practices to screen for indigency vary widely
throughout the state. Nineteen respondents report that there are
no written eligibility criteria in place in their districts for
obtaining a court-appointed lawyer. Seventeen respondents indicate
that the information needed to make the determination of indigency
is obtained through an oral interview, two respondents report the
use of a written form, and eight report that both methods are
utilized. In terms of who actually screens for indigency, 13
respondents report that the judge gathers the information, four
report that it is a representative of the indigent defender
program, and 10 report that both the judge and the indigent
defender program are involved in the process. In short, there is
a general lack of formal procedure for screening applicants. .-

More than two-thirds of. respondents report that they are not
satisfied with the quality of indigency determination efforts in
their districts. Some examples of their criticisms:

"There is no system used other than to rely on
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truthfulness of indigents at interview. Most have a hard

time telling the truth when they know a lie will beat the
system. "

"The ‘oral interview’ consists of one question: ‘Can you
afford an attorney?’ which 1is almost universally
answered in the negative."

"When a Judge wants to move the docket, there is no time to
argue about whether the client can afford private counsel"

"Because of the tremendous caseload, it is impossible to

get independent verification of a defendant’s claimed
indigency."

"The Court...likes to have counsel present, and so judges
are reluctant to deny appointed counsel when requested.*

6.2 Cost Recovery

Based on testimony, interviews, and survey responses, it is
apparent that Louisiana’s courts do not do an adequate job of
recovering costs from clients who are determined to be partially
indigent, as they are authorized to do under LSA~R.S. 15:148 of the
statute. As we began to discuss in Section 6.1, a more careful and
consistent screening process, conducted by an independent screening
agency rather than the court, could help reduce heavy indigent
defense caseload. In addition, a more thorough screening process
would provide an opportunity to identify defendants who, though
unable to afford to retain private counsel, are able to pay some
portion of the costs of their representation as expressed in the
statute. Increasing the thoroughness and efficiency of this
process could have several advantages:

o Funds from partially indigent clients provide an
additional revenue source at no cost to the taxpayer or
general fund. (although the revenues generated should not
be expected to offset a major part of the state’s
indigent defense costs, they can be expected to cover
more than the administrative cost of pursuing them);

o] It enhances the general credibility of the indigent

defense system when defendants who are able to pay are
not perceived to be "getting a free ride" at the
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taxpayers’ expense; and

o It may have a positive impact on the defendant’s attitude
towards working with his or her attorney on the case,
once he/she realizes that the service is not to be taken
for granted.

Any effort to improve the cost recovery element of Louisiana’s
indigent defense system should give serious consideration to the
ABA Standards for Criminal Justice, Chapter 5,5-7.2 "Eligibility;
Ability to Pay Partial Costs," which states: "contribution should

not be imposed unless satisfactory procedural safeguards are
provided."

6.3 Appointment of Counsel

Following a determination of indigency, the indigent defendant
is assigned an attorney. Assignment is accomplished either on a
rotation basis or at the discretion of the particular division of
court. There is wide variation throughout the state as to the
stage of the criminal proceeding at which an attorney is appointed
and the timing of the appointment.

Early representation protects not only certain constitutional
guarantees as embodied in the Fifth and Sixth Amendments but can
also affect significantly, the efficiency of a criminal justice
system--cases are adjudicated more timely, Jjails are not
overcrowded with defendants who are candidates for release on bail

or, who have been arrested on unfounded probable case.
6.3.1 Felony Cases

Not surprisingly, two of the state’s .largest.metropolitan
centers, Baton . Rouge and New Orleans, also have two of the state’s
largest indigent defendant caseloads. Both cities are in districts
in which respondents reported that counsel is not appointed in
felony cases until "prior to/at arraignment" and in New Orleans,
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70 to 75 days may pass before an incarcerated indigent is assigned
an attorney.

Only two respondents from the mail survey reported that
counsel was appointed within 24 hours of arrest. For the remaining
districts the time of appointment ranged from one to two days after
arrest (9); three to five days after arrest (13); 16 to 30 days
following arrest (2); and more than 30 days (1).

6.3.2 Misdemeanor Cases

Only three respondents indicate that counsel is appointed in
misdemeanor cases within 24 hours of arrest. This contrasts with
delays of more than 16 days in at least nine districts--four
districts indicate that the period between arrest and appointment
is 16 to 30 days and five districts report that 30 or more days
lapse before counsel is assigned. Once again, New Orleans reports
the longest delay in appointing counsel to indigents, suggesting
a relationship between the strain on the resources of a particular
program, and the quality of representation provided.

6.3.3 Juvenile Cases

While 21 respondents indicate that counsel is appointed prior
to or at initial appearance and nine others report appointment
occurs prior to or at arraignment, only four respondents indicate
that counsel is appointed to indigent juveniles within 24 hours.
Eleven respondents report that counsel is appointed between one and
two days after arrest, and six report that the lapse is from three
to five days. Eight respondents indicate that counsel is appointed
six to ten days following arrest, including two that report the
interim at 16 to 30 days, and four programs in which 30 or more

days go by between the arrest of an indigent juvenile and the day
that counsel is appointed.
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6.3.4 De-Criminalization

In Louisiana, indigent caseloads for felonies and serious
misdemeanors are large enough to greatly strain the resources of
the system. A number of states, including Washington State and New
Hampshire, have begun to de-criminalize certain misdemeanors on the
premise that the state only has to provide representation to
indigents in cases where there is the possibility of a jail
sentence. By de-criminalizing certain offenses, including peace
and quiet violations, littering, state park rule violations, and
some traffic offenses, the state of Washington no longer has to
provide indigents accused of these crimes with court-appointed
counsel. From the caseload data, it would appear that Louisiana
might be able to reduce the strain on its indigent defense system
by de-criminalizing certain misdemeanors.

6.4 Services Available

As a Judicial Administrator from a major metropolitan district
told the committee, "we need to give defense attorneys full
discovery." Apparently, the current system is not fulfilling that
need. The lack of essential defense services was an overwhelming
concern for the majority of respondents.

o 46% report that investigators were not available to them.

o] 62% report that expert witnesses were not available to them.

o 23% report that transcripts were not available to them.

o 85% report that social services (e.g., substance abuse
counseling) were not available to them.

o 23% report that medical/psychiatric exams were not available
to them.

o 62% report that forensic/lab tests were not available to them

o 62% report that interpreters were not available to them.

o 69% report that polygraph tests were not available to them.
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o 62% report that travel was not available to them.

While this lack of access to services is a major problem in
districts throughout the state, it is particularly acute in
districts served by volunteer attorney list programs. Respondents
from all three such districts report they are not provided with any
funds for investigators, expert witnesses, social services (e.gq.
substance abuse counseling), medical/psychiatric exams,
forensic/lab tests, polygraph tests or travel. In the one program
of the three which reports to have been allowed some services, it
is reported that none of the above listed items are available; only
interpreters and transcripts. The respondent indicates that these
two services are authorized "rarely" and are paid for not out of
indigent defender funds, but out of the criminal court fund, which
can only be accessed by permission of the presiding judge or trial
judge. Survey respondents in all three districts report that it
is common for volunteer attorneys to "pay out-of-pocket
expenditures" for which they are not reimbursed in order to provide
some of the services necessary for the representation of their
clients. As one respondent put it, "The attorneys do it
themselves."

While limited funding provides a partial explanation for the
lack of available services, the organizational structure of the
district defender system may be to blame as well. Less than a
third of the staff system programs have authority to pay for the
above listed services out of their own operating budgets. Prior to
services being provided to a particular district defender system
more than half the respondents (54%) reported having to get
approval for these expenditures from their IDB. Forty six percent
must appeal to the court for the funds, which are drawn from the
criminal court fund, and in one program, funding for these

essential defense services is at the permission of the district
attorney.
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Another indigent defender testified to the committee that on
a monthly basis he had to "go to the Judge and the District
Attorney to ask for more money" from the criminal court fund, in

order to finance the most basic services for the representation of
his clients.

6.5 Capital Representation

National news reports document in graphic detail that the
quality of representation for indigents in capital cases in
Louisiana is particularly poor. A National Law Journal study of
a random sample of capital trial records in Louisiana from 1978 to
1987 found the average length of a capital trial to be three days,
with the average length of the penalty phase being 2.9 hours.
Attorneys in capital cases in Louisiana reportedly earn $25 per
hour out of court and $35 per hour in court, up to a $1,000
maximum. Despite the statutory guideline that attorneys appointed
to capital cases must have five years of experience, one attorney
told the committee in Shreveport, that he got his first capital
case after he had been practicing "for seven months." 1In Louisiana
today, there are simply not adequate standards or resources to
provide indigents with the kind of representation demanded by the
complex nature of capital litigation. A former Chief Justice of
the Louisiana Supreme Court told the National Law Journal, "If I
were indigent, I would be getting less than the best. 1Is it good
enough, in terms of what the constitution gquarantees? I Don’‘t
think so, especially where the penalty is death."

In the past several years, in a number of districts in
Louisiana, attorneys have been forced to provide representation in

capital cases without compensation. One such attorney told the
committee that his capital case took up "25% of my time. for a
year." In another district, when the caseload of the 1local

indigent defense program grew completely unmanageable, judges
pressured members of the local bar to take the overload cases
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without compensation, until "all of the attorneys did free cases,
including capital cases."

The case of State of Louisiana v. Higginbotham and Wigley,
which is currently awaiting the ruling of the state’s Third Circuit
Court of Appeals, on remand from the state Supreme Court, has
brought some attention to the state of representation for indigents
in capital cases in Louisiana. The case arose from circumstances
where a district defender board was not able to compensate
attorneys in its district who had been appointed to a capital
murder case. Several expert witnesses testified at length about
the poor quality of the system of representing Louisiana‘’s indigent
defendants in capital cases, bringing to light the severity of the
problem. Experts said that the quality of representation indigents
get in capital cases around the state is "woefully inadequate" and
that "the fact that the attorneys are not compensated is one reason
why it’s the case." Given that the lawyers who take these cases
have to earn a 1living through the practice of law, experts said
that the lack of adequate compensation creates an inherent
violation of Rule 1.6 of the Louisiana Rules of Professional
Conduct, which states that a lawyer is expected to provide
diligent, competent representation without any material conflict.

The President of one of Louisiana‘s most prominent attorneys
associations stressed to the Statewide IDB Committee that capital
cases are a "whole different breed, " and must be separated out from
the programs in the localities. A juvenile judge also told the
committee that capital defense needs to be dealt with "separately
and differently," yet survey respondents do not indicate that is
the case. For instance, respondents indicate that very little
effort is made in the district programs to distinguish between
capital cases and other cases. Very few districts report that
specially qualified attorneys are selected to handle the more
complex cases, especially capital felonies. One volunteer attorney
respondent indicated that in his district there is no such
provision whatsoever. Section 6.3 of this report describes the
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inadequacy of services available to indigent defense attorneys.
According to survey respondents, basic services such as
investigators, expert witnesses, forensic or lab tests are very
often not available to attorneys, even in death penalty cases.
The U.S. Supreme Court has acknowledged that “"death is
different," but Louisiana‘’s indigent defense system shows little
indication of acknowledging the critical nature of capital cases.
The local indigent defense programs do not have adequate resources
or reliable access to a sufficient number of qualified attorneys

to bear the entire burden of representing all indigents accused of
capital crimes in Louisiana.

6.6 Independence

Based on survey responses, interviews and the testimony of the
various hearings and meetings of the committee, there appears to
be a significant problem of a lack of independence of the indigent
defense system from the judiciary. In a number of areas, the
system for the delivery of indigent defense in Louisiana is in
direct violation of the American Bar Association’s Standards for
Criminal Justice, Chapter 5: Providing Defense Services:

5-1.3 Professional Independence

(a) The legal representation plan for a jurisdiction
should be designed to guarantee the integrity of the
relationship between lawyer and client. The plan and the
lawyers serving under it should be free from political
influence and should be subject to judicial supervision
only in the same manner and to the same extent as are
lawyers in private practice. The selection of lawyers
for specific cases should not be made by the judiciary
or elected officials, but should be arranged for by the
administrators of the defender, assigned -counsel and
contract-for-services programs. . .- _

(b) An effective means of securing professional
independence fcr defender organizations is to place
responsibility for governance in a board of trustees.
Assigned-counsel and contract-for-service components of
defender systems should be governed by such a board.
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Provisions for size and manner of selection of boards of
trustees should assure their independence. Boards of
trustees should not include prosecutors or judges. The
primary function of boards of trustees is to support and
protect the independence of the defense services program.
Boards of trustees should have the power to establish
general policy for the operation of defender, assigned-
counsel and contract-for-service programs consistent with
these standards and in keeping with the standards of
professional conduct. Boards of trustees should be
precluded from interfering in the conduct of particular
cases. A majority of the trustees on boards should be
members of the bar admitted to practice in the
jurisdiction.

The Standards go on to state that the purpose for the
establishment of a body such as an indigent defender board is to
protect the above described independence. Respondents indicate
that the current IDB’'s are not performing that role. Nine
respondents indicate that counsel is appointed by a judge in their
district. Although all three survey respondents from volunteer
attorney programs report that their vouchers are reviewed by their
IDBs, respondents also indicate that IDB members in nine of the
districts are chosen exclusively by a vote of the district judgee,
thereby undermining the independence of the IDB itself. One
respondent from a staff system indigent defender program reported
that the process is, "very political. The Bar submits names to the
judges who pick the members. The four senior members [of the IDB]
are appointed directly by the judges."

The three volunteer attorney districts report that the judges

in their districts determine which attorneys will be included on

the list. Only one of the three districts reports that any
specific standards are followed by the judges in assembling the
list. Judges also determine the hourly rates at which the

attorneys will be paid.

At the meeting of the Statewide IDB Committee in New Orleans
in January, one judge testified that many judges view the indigent
defenders in their courtrooms as "their own employees," and that
as a result, there is an "erosion of the adversarial process." The
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Judge expressed that some indigent defenders may feel that in order
to succeed “"they need to be sure that they keep their judge happy."
Other testimony before the committee indicated that many judges
want "attorneys who are willing to plead and expedite their
indigent cases."”

6.7 Major Problems and Recommendations According to Survey
Respondents

We asked survey respondents to specify what they feel are the
major problems in their respective districts, and then in the state
as a whole. Almost all respondents indicate that they need more
funds and resources in order to do their jobs properly. There is
a clear sense of urgency ¢to their descriptions, and an
acknowledgement that the current state of indigent defense services
is woefully inadequate:

"Underpaid, understaffed, overworked indigent defenders
due to lack of funding."*

"Inadequate funds for investigation and experts as well
as basic representation.

"Punding too low!"

"Recurring shortfalls in funding and assessments for
indigent defense."

"A defense, like a prosecution, can only be made with
proper investigation, discovery and trial preparation,
and until provisions are made for this to happen, it is
hypocracy to believe on claim that indigents are being
represented. Until resources for defense are placed on
some par with those for prosecution [it] is foolishness
to believe that indigents are being provided with legal
representation!”

Many respondents identify.structural, administrative and policy -
problems among the most major problems they face:

"Trial judges do not understand the role of indigent
defense; they think it exists for the convenience of the
docket!"
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"The system whereby a "board" supervises a staff is
inefficient."

"[Our biggest problems are] bigotry, scorn, and cynicism
of indigent defense in the criminal area and a district
attorney who refuses payment of indigent defense from the
criminal court fund."

"No system to determine and verify indigency."

"Local politics are ruining the quality of
representation."

"Judicial control over Indigent Defender Office."”

"Need independence from judicial control of purse
strings."

We then asked for the respondents’ recommendations to improve the
system. A majority of respondents (16) explicitly call for an
increased state role in the indigent defense system, while many
others make recommendations such as "uniformity among districts"
and "consistent organizational framework" which also suggest the
need for standards and guidelines that would be promulgated from
an authority higher than the IDB’s themselves. Some examples of
the appeals for state involvement:

"Indigent Defender Board appointed by Supreme Court;
funded set by state law."

"Substantial allocations from the state level."

"Make indigent defender offices statewide, and not
subject to any local controls."

"More state funding to supplement income received from
court costs."

"State funding equivalent to district attorneys."

"Statewide support services."

"Impose by statute an hourly rate of compensation.”
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Some even recommend the establishment of state offices for capital
and appellate indigent defense litigation:

"Statewide section for capital defense in all capital

cases with attorneys with the expertise and the time to
do it right."

"State Appellate and Capital Divisions"

"Statewide entity needed to control standards, statewide

appellate office, statewide capital and postconviction
office."

While the majority of respondents call for state funding, all of
the respondents call for increased funding of some kind, whether
it be from increased assessments on criminal violations, police
juries, court funds or other alternative sources. Interestingly,
only one respondent explicitly opposed the state funding option.
He said, "I'd rather answer to local judges than to someone from
the state." Other recommendations included increasing defender
salaries to reduce high turnover rates, tightening indigency
determination standards, creating an independent agency to conduct
indigency determination, and limiting judicial interference.

7.0 Findings and Recommendations
7.1 Findings

The system of indigent defense in Louisiana is beyond crisis

stage; it is on the verge of collapse. The following findings
document the need for immediate action.

1. The indigent defense system in Louisiana is hopelessly under-
funded in virtually every judicial district in the state.

2. Reliance on assessments on criminal violations as the sole
source of funds for indigent defense is unpredictable at best

and wholly insufficient to ensure quality representation.
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Most indigent defenders around the state are suffering from
overwhelming caseloads that are two or three times the
acceptable national standards.

Indigent defenders around the state are suffering from
extremely low salaries, which are uniformly below those
available in district attorney offices.

Virtually without exception, indigent defender progqrams
throughout the state have insufficient staff, at both the
attorney and support level.

There is extremely limited training available for indigent
defender staff throughout the state.

The representation of capital defendants at trial is
particularly gross due to the lack of training, experience,
availability of expert witnesses and the time necessary to
devote to the cases. There is also a general lack of

knowledge and competence by court-appointed counsel in the
sentencing phase of trial.

Most indigent defenders are substantially out-matched when

compared to the resources made available to the various
district attorney offices.

There are no uniform standards or quidelines for the operation

of the programs among the wvarious districts throughout the
state. These include:

a. No written eligibility standards for defendants to
determine whether or not they are indigent.
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c‘
d.

e.
f.

No effective implementation of cost recovery or
recoupment programs to ensure that only those indigent
defendants who are truly indigent receive free counsel.
No caseload limitation standards.

No specific funds to support the employment of
investigators and expert witnesses.

No plan for early representation of clients.

No consistent policy for determining when conflict of
interest cases exist.

No qualification standards for the appointment, term
renewal or removal of chief indigent defenders.

No standards for the qualification and compensation of
court-appointed counsel.

No standards regarding specific responsibilities of
local indigent defender boards.

No standards or guidelines for contract defense
throughout the state that will assure proper and quality
reprasentation.

There is no system for gathering data on indigent defense
statewide and thus no reliable source or method to
justify the need for additional resources.

No standards to assure that all indigent defenders and
court-appointed counsel are free from political influence
and judicial supervision.

No system to assure that part-time indigent defenders are
required to bear first allegiance to their indigent
defendants and that there is no conflict of interest
resulting from their private law practice.

We have found the above enumerated problems to exist in many
parts of the state, and further learned that many indigent defender
programs have no written policies addressing any of these areas.
Not only are there no statewide standards, but neither are there
any local program standards from district to district.
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Nevertheless, we were highly impressed with the dedication,
commitment and effort undertaken by indigent defenders throughout
the state. Without them, the system would now be in total
collapse. Unfortunately, their success has far too often resulted
from their ability to act and think on their feet, and not due to
the necessary resources that any good lawyer in private practice
would routinely demand. Members of the Bar in private practice in
Louisiana could not continue to retain private clients if they were
forced to battle without the "tools of the trade." The indigent
defenders of the state have for too long remained the step-children
of the legal profession in Louisiana; 1lost, forgotten, seldom
appreciated and made to feel like second-class citizens in the
profession that they have sworn to uphold.

7.2 Recommendations

Based upon a full review of the results of our study, as
stated in the previous section on Findings, it is our professional
judgment that an immediate and major overhaul of the indigent
defense system in Louisiana is required.

The cornerstone for the overhaul of the system lies with two
primary recommendations. The first is the creation of a state-
level board or commission to ensure oversight, accountability and
quality representation statewide, while maintaining the advantages
of local legal services delivery.

The second major recommendation is to substantially increase
funds for indigent defense services statewide immediately through
a coordinated revenue package.

Without implementation of the primary recommendations, there

can be little hope of any significant improvement short of judicial
intervention.

1. A sgtatewide indigent defender board should be created in

Louisiana to plan, oversee and coordinate the delivery of
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indigent defender services throughout the state.

We are convinced that without such a body, improvement in the
quality of indigent defense services will not be achieved in
Louisiana. The Board should be created to assure that the quality
of representation is as uniform as possible. The Board would be
responsible for general planning and oversight, as well as
development of standards and guidelines. It would not interfere
with the daily operation of local programs, nor would it interfere
in any way with the attorney-client relationship. 1In addition to
its primary function 1listed above, the Board would become the
state-level advocate for the indigent defender program in dealing
with all branches of government. A particular emphasis would be
placed on securing adequate funds from year to year. Presently,
nearly half the states nationwide, including a number of southern
states, either have statewide boards or are contemplating such a
structure.

Finally, the Board would assure fiscal accountability to the
Executive and Legislative branches for funds allocated to the
program by instituting requirements that each IDB submit uniform
reports and statistics on expenditure, caseload, etc. This would
provide the accountability required to transfer the current ad hoc
system into a more uniform approach and at the same time preserve

local program responsibility and control over the attorney-client
relationship.

a. The statewide Board should consist of seven to nine
members appointed by the Louisiana Supreme Court for one renewable
term of three years. No member should serve concurrently as a
judge, prosecutor or law enforcvement official. The statute
creating the Board should assure that all appointees be committed
to the principle of providing defense services free from
unwarranted judicial or political influence.

The methods of appointing Board members for state indigent
defense commissions throughout the country vary from state to
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state. (See The Spangenberg Group report, Review of Provisions for
State Indigent Defense Systems, Section 2.)

However, it is our recommendation, based upon working with and
observing these other systems, that the responsibility for
appointing members to the Board rest with the head of the Judicial
Department in Louisiana, the Chief Justice of the Supreme Court.
This will assure judicial responsibility and accountability without
violating required standards of independence between the judiciary
and defense attorneys.

We further recommend that, once the Chief Justice appoints the
Board members, the judiciary should have no further direct
involvement in the indigent defense system until it becomes
necessary to fill a vacancy on the Board. We also believe that
Board members should be removed for cause only and not at will.

b. The Chairperson of the Board should be selected by a
majority of its members and serve one renewable two-year term.

In orxrder to assure proper checks and balances from the
judicial branch, we believe that the Chairperson of the Board
should be selected by its Board members.

c. Board members, including the Chairperson, should not be
salaried, but should be reimbursed for actual expenses incurred in
conducting the Board’s business.

This recommendation is consistent with our view that Board
members should plan, oversee, coordinate and develop policy for the
system statewide. The day-to-day operation of the program should
be the responsibility of a full-time salaried state public
defender, or in effect its chief operating officer. The Board
should make overall policy to be implemented by full-time staff.

d. The State Indigent Defender Board should, by statute, be

given responsibility for establishing uniform standards and

guidelines for indigent defender program operation around the
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state.

These uniform standards and guidelines should include,

but not be limited to:

1.

10.

11.

12.

eligibility standards for indigent defendants to qualify
for representation under the program;

standards by which to screen defendants for eligibility
and to verify accuracy of information provided;
standards for cost recovery and recoupment to assure that
those indigent defendants who have the current ability
to contribute to their legal defense be required to do
so;

standards for the qualifications and compensation of
court-appointed counsel;

standards for early representation;

standards for providing representation in conflict of
interest cases;

standards for contracting with private attorneys for
indigent defense services;

standards for caseload limitations for indigent defender
programs;

standards for availability of resources and funds for
expert witnesses, investigators and other services
necessary to provide a quality defense; and

standards for minimally adequate supervisory staff,
clerical assistance, appropriate office space and law
library.

establishment of a policy that will ensure adequate and
reqular training for all staff attorneys of the indigent
defender offices throughout the system.

establishment and enforcement of minimum levels of

training for private attorneys taking court-appointed
indigent cases.
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These and other standards should be developed utilizing the
ABA Standards for Criminal Justice, Chapter 5.

Some state statutes creating similar boards have written into
their statutes narrowly defined language setting out in detail what
is required regarding a particular standard. Others have, by
statute, vested the responsibility for developing the specific
requirements of the standards in the Board. We recommend the
latter approach, given the enormous number of the tasks that lie
ahead. The Board will be best able to determine what can be
achieved in both the short and long-term, taking into account the
resources available. We would expect the Board to revise and
expand upon its standards over time consistent with changes in
criminal law and procedure in Louisiana, and the availability of
additional funds. By recommending this approach, we rely heavily

on the commitment of Board members toward fulfillment of the ABA
Standards.

2. The Board should appoint a Chief State Public Defender to
carry out the policies of the Board. The Chief State Public
Defender should be hired for a renewable term of four years
and should be removed only for cause. Selection of the Chief
State Public Defender should be based solely upon merit.
He/she should be an attorney with substantial prior experience
in criminal practice.

It is important to establish minimum standards for appointment
of the Chief Public Defender in the statute. In addition, the
recruitment and hiring process of the Chief State Public Defender
should comply with affirmative action requirements.

a. The Chief State Public Defender may appoint such staff as
he/she feels are necessary to properly administer the program,
subject to the availability of funds. In addition, the Board
should make a special effort to assure that its chief operating
officer be provided with sufficient resources and staff to properly
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implement the policies it sets forth.

In order to assure accountability to the Executive and
Legislative branches, and to the indigent defender program’s
clients throughout the state, the Board must provide sufficient
staff and resources for the Chief State Public Defender to perform
all of his/her requiréd tasks. In our work with various indigent
defense systems and their efforts for improvement, we often hear
concern about creating, "another bloated bureaucracy." This is a
valid concern, however, accountability for state oversight must
necessarily involve limited trained and professional staff. Thus,
while guarding against an over-expansion of state employees, equal
attention must consider that a program managing over $10 million
be properly managed and controlled.

3. The State Board shall be responsible for the development of
indigent defender regions throughout the state. The goal
would be to develop 10-12 such regions throughout the state.
These so-called indigent defender reqgions should be designed
using criteria such as demographics, criminal caseload,
population, judicial districts and other reasonable criteria.
Once these regional lines are drawn, all indigent defender
services should concentrate on legal representation to
indigent defendants within each region.

In our view, the best method for delivering indigent defense
services in Louisiana is on a regional basis. We would leave to
the state Board the responsibility for determining what specific
regional plan would best meet the needs of the new program in
Louisiana. The justification for the regional approach is that it
would better meet the needs for balanced funding around the state
and the requirements of implementing the overall standards and
quidelines promulgated by the Board. It is also consistent with
our strong preference in Louisiana for a combination of state

oversight and policy with the delivery of day-to-day legal services
at the regional and local level.
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a. Once the regions have been established, the State Board
will appoint a Chief Regional Public Defender for each region.
Said individual should have an initial term of two years, with
renewable terms of four years. A Chief Regional Public Defender
should be removed only' for good cause shown. Chief Regional Public
Defenders will be responsible for the supervision and operation of
indigent defender programs in their regions.

Oversight by Chief Regional Public Defenders will further
fortify the structure of the new indigent defense system in
Louisiana. These individuals will be responsible for management
and operation of their regions on a daily basis, once their
regional plans are approved by the State Board.

b. PEach Chief Regional Public Defender would be required
every two years to present a plan to the Chief State Public
Defender and the Board delineating the operation of the indigent
defender program in his/her district. This plan would include
detail on how the region will provide indigent defender services
to juvenile and criminal defendants in each court within the
region. It would also include a request for funds based upon the
necessary personnel and other costs that the Chief Regional Public
Defender feels is necessary to provide quality representation in
that region.

The plan would be required to be developed in accordance with
all of the standards and quidelines previously adopted by the State
Board.

The Board and the Chief State Public Defender would negotiate
the plan with each Chief Regional Public Defender, and following
negotiations, adopt a specific plan for each region for the
following two years.

Implementation of this recommendation will ensure proper state
oversight to assure uniform fiscal accountability and quality of
representation. It will also ensure that each region is funded and
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staffed in accordance with its own particular 1local needs,
commensurate with the uniform standards and quidelines developed
by the State Board. We believe this is a key measure for attaining
the balance of state oversight and local delivery of legal
services. It is obvious that the negotiations regarding each
regional plan must fake into account the overall resources

available to the State Board for delivery of indigent defense
services in Louisiana.

4. The State Board should create a division within the statewide
indigent defender program to be responsible for the
representation of indigent defendants on direct appeal and
state post-conviction. The program should be staffed by full-
time assistant public defenders who report to the Chief State
Public Defender. Caseload standards would be developed by the
Board to assure that the full-time public defenders are able
to provide quality representation for cases on direct appeal.
The State Board should also provide a program wherein private
court-appointed counsel provide representation for indigent
defendants on direct appeal and state post-conviction. These
cases should be reserved for co-defendants and situations
where the full-time public defender division has reached
maximum caseload levels.

The separate division would provide representation in a large
number of indigent criminal appeals. However, the private bar
would have a substantial role to play in handling cases either
involving co~-defendants or other conflicts or cases for which the
appellate division is not able to provide representation. We would
also recommend that the same division provide representation for
all indigent defendants who desire to bring appropriate state post-
conviction procedures. This representation should be provided in
all cases in which a request is made by the indigent defender and
should include <the responsibility of assisting the indigent
defendant in developing the state post-conviction petition.
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5. The State Board, in conjunction with the Death Penalty
Resource Center of Louisiana (DPRC), should develop a model
and implementation plan for a state funded and administered
division which would provide both direct and consultation
services in cap_ital cases at the trial and direct appeal
levels. The responsibility of the DPRC should be to provide
back-up legal services and direct representation in state
post-conviction and federal habeas corpus capital cases.
Adequate state funds should be provided for this purpose.
Given the complexity, time and resources required for the

defense of capital cases, these matters are best handled by lawyers

with capital expertise.

6. The Board of the state indigent defense program should be
appointed by the Chief Justice of the Supreme Court of
Louisiana immediately upon adoption of this legislation. The
State Board should in turn hire, as soon as possible, the
Chief State Public Defender and sufficient support staff to
assist in the planning and development of the program
statewide. Because of the enormous amount of work required
to implement the statute on a statewide basis, the Board and
the Chief State Public Defender should seek to first implement
the appellate and capital divisions on July 1, 1992. The
trial division operating out of the various regions should be
incorporated into the state program by January 1, 1993.
Given the nature of the current ad hoc system for providing

indigent defense in Louisiana, it is critical that the new State

Board have sufficient time to develop the standards and guidelines

for indigent defender trial operation and to plan for the

development of the various regional offices. In our judgment, a

period of no less than six months is necessary to begin the

regional trial operation. In terms of the transition from the
current ad hoc program to a regional program, we would recommend

49



that all indigent defender districts with chief indigent defenders
be grandfathered into the new regional trial level program for a
period of one year, unless their current written term of office
exceeds that period. Once the regional plan is in operation, the
Chief Regional Public Defender would be responsible for hiring the
attorney staff for each of the offices in his/her region. This
would be in conformance with the guidelines for recoupment and
qualification to be developed by the State Board. Thus,
responsibility for administration at the regional level would be
placed in the Chief Regional Public Defender, who in turn reports
to the Chief State Public Defender and the Board. Once again, this

is consistent with the policy incorporating statewide oversight
and standards with local control.

7.2.1 Funding Recommendations

We have had substantial experience designing and developing
cost estimates for indigent defense systems throughout the country
over the last decade. Such estimates are normally based on
caseload and personnel funding formulas. When we applied these
funding formulas to Louisiana, the figures exceeded $30 million.
Such an increase in funding would appear virtually impossible to
achieve in the immediate future. Even if such an increase was
accomplished, Louisiana would still rank at approximately the
median point on a cost per case basis for the 50 states using the
data from our 1986 nationwide study. Assuming only a small
increase in caseload, we recommend that this $30 million figure be
a target for Louisiana to attain by 1996.

In the meantime, there is a desperate need to double the
budget for indigent defense in Louisiana during the next two years.
This would result in a total figure of $20 million. To achieve
this figure it is absolutely necessary to develop alternative
funding sources in Louisiana. Relying solely on criminal violation
assessments to finance indigent defense 1is an unstable and
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unpredictable approach. To simply increase the amount assessed per
violation to $30 or some other amount would also prove futile.
What is needed is a funding package which would, within two years,
double the present expenditures. A major portion of this funding
package must come from the state’s general fund. We strongly
recommend that the initial general fund appropriation cover one
third of the required additional $10 million. The remaining two
thirds might then be collected through a significant increase in
the IDB criminal violation assessments, the development of a new
revenue enhancement source such as an add-on to court costs or
filing fees and a strict, but fair cost recovery program.

In summary, therefore, we make the following recommendations
for funding:

1. That a new revenue package be developed which would provide
approximately $10 million of new funds within the next two

vears bringing total funds allocated to a level of $20
million.

2. That a target figure of $30 million be established as a
funding level by 1996.

3. That the two-year $10 million revenue package be derived as
follows:

o 1/3 from the state’s general revenue fund

o] 2/3 from some combination of a new revenue enhancement;
an increase in the IDB assessment; and cost recovery
obtained from those indigent defendants who have the

means to reimburse the state for a portion of their legal
expenses.
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7.2.2 Other Recommendations

The State Indigent Defender Board should establish rates of
compensation for private attorneys who provide counsel in
indigent cases at a presumptive state rate which takes into
account the average hourly overhead of a private attorney in
Louisiana.

Employees of staff system indigent defender programs should
not engage in the private practice of law, unless the Board
determines that the indigent defense caseload in a particular
district is so low as to require only part-time employment by
the district indigent defense program. 1In all cases, however,
employees of indigent defender programs should be precluded
from private practice of criminal law, in the district and
courts in which they customarily appear in their capacities
as employees of the indigent defender program.
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1. Introduction

In March, 1992, the American Bar Association’s Bar Information
Program (BIP) received a request for technical assistance from the
Indigent Defender Boaxd of the 19th Judicial District in East Baton
Rouge Parish, Louisiana. The BRoard requested assistance in
conducting a general review of the district’s Office of the Public
Defender (OPD), with a focus on "management and efficlency,” and
the "operation" of the program.

The Bar Information Program of the American Bax Asgociation
was created to provide expert technical asslstance to state and
local jurisdictions interested in improving their indigent defense
gystem. For the past seven years, The Spangenberg Group of West
Newton, Massachusetts has been the principal provider of technical
assistance under the Bar Information Program. On April 28, 1992, .
the Spangenberg Group of West Newton, Masgachusetts was told that
the request had been approved and to begin the study.

The Spangenberg Group has extensive experience with current
indigent defense issues in Louisiana, having completed a statewide
study for the Louisiana Supreme Court'’s Judicial Council in Maxch
1992, The statewide study conducted in 1991-1992 found that
indigent defense throughout the state was underfunded, and lacked
adequate standards and guidelines needed to ensure quality
representation throughout the state. The study’s principal
recommendations, all of which were approved by the Judicial
Council, called for greater state oversight of the delivery of
sexvices statewide, as well as increased funding from the state and
exlsting revenue sources. In conducting this study, membexs of the
Spangenbery Group are fully aware of the statewide conditions in
which the Baton Rouge office is functioning and the systemic
problems which are to some degree beyond local control. However,
this report is intended to focus on local issues in the Baton Rouge
program and to agsist in improving the operation of the office.

At the present time, thexe is no state appropriation for
indigent defense in Louiesiana. There are also no statewide
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- gtandards, quidelines ox suggested procedures for operating an

indigent defense program, beyond the very basic mandate that a
public defender program or private bar program be established in
each distxict, _

vhe Office of the Public Defender (OPD) is the principal
provider of representation to indigents accused of crimes in the
19th Judicial District, which ls East Baton Rouge Parish. The
office first opened in 1876. The current Director, Alton Moran,
firzt took office in 1976, and then returned as Director after
sexrving for three years as a federal magistrate. as the criminal
caseload in the parish has risen substantially over the past
several years, the expansion of the OPD has not kept pace with the
increased demand for indigent defense services., There has also
been little constructiva change in the structure or funding of
indigent defense programs in Baton Rouge ox in the state of
Loulsiana over the past several years, while there has been
dramatic growth and change in cities and states all over the
country.

In conducting this study, we did not attempt to eva;gitfﬁfgg
quality of repregentation given in individual cases. Oux focus is
on the operation and management of the various components of the
program such as the budget, cqmpensation.and supervision, training,
allacation of staff time and regources and other major functions
of management in a public defender program. However, the operation
and management of the office has a major impact on the quality of

- representation the program is able to provide, Therefore the etudy

seeks to identify aspects of the operation and management that have
impact on both +the efficlency and the general quality of
services provided by the program.

2, The Site Visit

From June 22 to June 24, 1992, members of The Spangenberg
Group and authore of this report conducted a site visit in Baton
Rouge. While we were in Baton Rouge, we spent time in the offlice
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“and in the various courts in the district. Over the course of our

visit and follow-up telephone calls, we interviewed a large number
of public defender staff members, including the office managex,
eight staff attorneys, three investigators and three members of the
support staff. We also spoke with three judges in district court,
two judges in city court and the one judge in juvenile couxt, as
well as five members of the IDB, two assistant district attorneys
and attorneys on the conflict appointment list, We also spent time
observing the operation of several of the criminal sections in

digtrict court.
Our site wvisit began and concluded with extensive private

interviews with the Director of the OPD, Alton Moran, During the
first interview, he gave us a comprehensive overview of the
program, and & previeW'of gome of the current issues which we might
hear about over the course of our three days in Baton Rouge. At
the conclusion of the visit, we returned, in part to hear more of
the Director’s perspective, but also to provide him with a frank
overview of what we learned. We offered some preliminary findings
and suggestions, some of which the Director found helpful, and
others of which he did not support.

In addition to our many interviews, we reviewed a number
of statutes and documents which were given to us by the Office of
the Publie Defender to further our understanding of the program and
the office environment. These included personnel and budget data,
capital case assignment information, office policy and procedures,

" and other materials, In acddition, we were given several

administrative documents by various staff members, to further our
understanding of the operation, We also reviewed data supplied by
the office of the court administrator, on caselead and filings in
each section of district court.

What follows is a summary of what we learned, both on-gite and
during follow-up telephone interviews. Without exception, we were
welcomed by everyone we met and were told that many of the
attorneys in the Office of the Public Defender provide high quality
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' representation. However, there are clear and common themes which

we found to be prevalent throughout the legal community with regard
+o the weaknesses of the indigent defense program., We were given
the impression that in the past the IDB played a passive role,
relying almost exclusively on the reports of the Director. We were
also given the impression that the current board intends to provide
closer ovaersight, policy-making and direction to the program.

3. How the Court System is Organized ip Fast Baton Rouge Parish
In the 19th Judiclal Digtrict, there are three distinct

courts: District Court, Juvenile Court and City Court.

3.1 pistrict Court

The jurisdiction for the District Court for the 19th J.D.C.,
located in Baton Rouge, covers all of Bast Baton Rouge Parish.
The court hag six civil sections and six criminal sections. The
criminal sections handle both felonies and misdemeanors. The
judges are elected by popular vote and serve a term of six years.
Each serves in one section of criminal court; they do not rotate
between civil and criminal dockets, nor among the sections of

criminal court.

3.2 Juvenile Court

There 18 only one section of juvenile court. It ig served by
one judge, who is elected and sexrves a six year term. It is in a
separate building outside of the downtown area, and ig independent
and isolated from the activity of tha District Court.

3.3 (ity Court
There are three city courts in the 19th Judicial Digtrict,

located in Baker, Zachary, and Baton Rouge. The City Court in
Baton Rouge is divided into eight sections: four civil and four
criminal. Eilight elected Judges serve terms of gsix yeaxs and rotate
between civil and criminal courtrooms on a weekly bagis. City
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Couxrt handles all traffic violations in the jurisdiction, as well

28 misdemeanors which are violations of city ordinances.

The (City Courts of Baker and Zachary have lower caseload
volume, as they serve conaiderably smaller communities.  They
handle traffic violations and misdemeanors which are violations of
gity ordinances in their respective jurisdictions.

4. Egg_lﬁgigent Defengg ia Funded

With regard to the funding of indigent defense, the State of
Louisiana is unique in this country. Wwhile nationwide there are
examples of poorly funded systems and unpredictable funding
sources, there is none which creates the level of confusion found
in the judicial district programs in Louisiana. The precarious
nature of the funding sources was & major premise of the recent.
push toward a state supported system, It ls also the most commonly
cited explanation for the current state of affairs in the OPD in
Baton Rouge. While the Director and others are not to blame for
the inherent difficultles created by the statutory funding scheme,
there remaing significant room for improving the program within the
confines of the current funding scheme. The following discussion
attempts to explain some of the issues raised by the current

fuanding procesgs.

4,1 The Indigent Defender Fund

As is the case in each of the state’s judicial districts, the
Indigent Defender Fund is the primary source of funds for indigent
defense in the 19th Judicial bDistrict, The fund, which was
established by statute, mandates every criminal court of original
jurisdiction with the exception of some less populated cities and
towns, to remit gpecial costs to the individual district’s indigent
defender fund (La.Rev,Stat.Ann. §146 B.(1)). The remitted costs
are from assessments in cases resulting in criminal convictions,
and in bond forfeilture cases.
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The statute set; a minimum $17.50 cost for each offense,
except parking violations, however, the minimum may be increased
to not more than $25.00 upon recommendation of the distxict bhoarxd
and a majority of the judges in the district. Both Baton Rouge and
the ity of Baker have adopted the statutory minimum cost of $17.50
but the City of Zachary reportedly aasesses only $7.50--ten dollars
below the proscribed statutory minimum. fThere is no reason'that
all courts in the 19th Judicial District, which has one of the
highest caseloads in the state, are not charging the statutory
maximum of $25.00 on court costs assessments earmarked for Indigent
defense.

The Indigent Defender Fund is the primary source of funding
for the OPD, providing the majox portion of the overall budget for
the office. The remainder of the public defender's budget is
comprised from various other funds detalled below. “

!

4,2 City-Parish Budget
The CitxoParish budget traditionally includes a small line

jtem amount of $15,000. This comes in the form of a monthly
contribution of $1,250 toward the office’s rent, which the city-
parish pays directly to the landlord. The balance of the rent
comes out of the other revenue sources which are detailed in this .

section.,

4.3 Digcretionary Funding Sources
4.3.1 Fines and Forfeltures

By statute, all fines and forfeitures imposed by district
courts and district attorneys’ conviction fees must be pald into
the parish treasury and then deposited into a special "Criminal
Court Fund" account. (La.Rev.Stat.Ann. §571,11 A(1l)(a)). In turn,
the funds in this account may be used to defray certain criminal
court expenses including trangcription costs, ;Egigyg;,geiangg
costs, grand and petit jury and witness fees. The funds are pald
out upon motion of the district attorney and approval of the
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‘ digtrict judge. While some of the funds have been designated to
defray 4indigent defense cogts, and allocated to the public

defender, EEEE;;E&JxHEﬁmn_ﬁhQun;UmL4mﬂuuds&yaoﬁ_the—mannez:;n

wﬁiqﬁ)Ehéﬁe_innd&_ﬁrg_ﬂllggﬂhed. This jssue is addressed in
detail in Section 4.5. ‘

4.3.2 Probation. Restitution, Fees

qghe Louisiana Code of Criminal Procedure governs the payment
of restitution and othexr fees in probation cases. In addition, to
the required payment of restitution the court may order a defendant
placed on probation to make additional payments. These payments
may be directed to any of a number of criminal justice agencies

including the indigent defender program, the criminal court fund,

the sheriff, the clerk of court, law enforcement offices and crime

prevention programs, (La.Code Crim,.PxocC,Ann. art 895.1(B)), It is
difficult to determine exactly what monies arxe directed to the
indigent defender program via this source. Theoretically, funds
may bhe directed from two gources-~the payment orders directly to
the indigent defender program and payment orders to the criminal
courl: fund, a portion of which may, in turn, be directed to the
opD. It is difficult to know how much revenue 1is generated by this
source because when agencies that provide probation services are
ordered to collect money for the OPD under this statute, the judge
will often also ask them to collect and deliver the money owed to
the OPD undexr the cost racovery gtatute. The result is that the
OPD recelves a vlymp" sum which does not detall the statutory

source of the money.

4,3.3 Coat Recovery
In some instances, the court may determine that a defendant

is able to contribute to the cost of representatlon. By statute,
if the court orders a defendant to make guch payments, the amount
patd is directed to the indigent defender fund of the distxzict.
(La,Rev.Stat .Ann. §148) When a Jjudge orders partial payment under
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this statute, the money can be collected any of several different

ways, which creates a great deal of confusion for the OPD, which
does not know how much has been ordered or collected. Depending
on the judge’s practice, the defendant can be ordered to pay & cost
recovery contribution to the OPD directly, oxr to pay it through the
courti, some judges will oxder the amount paid through the
Sheriff’s office, or through the agency providing the defendant’s
probation officer. When the various agencies send a monthly check
to the OPD, included along with cost recovery monay is funds they
were ordered to collect for the OFD under the other statutes as
well (court costs assessments, probation, fines and forfeitures).
The result is that it is impossible for the OPD to know how much
of its monthly income is attributable to cost recovery.

In recent times, in large part because of the state of the .
economy, the percentage of defendants who are truly indigent has
risen. Cost recovery ig an important component of any cost
containment program, and should be maintained in the Baton Rouge
office. However, given the mannex in which the money is collected
and the small percentage of total income which it represents, even
if uniformly enforced, it is likely to provide only a small portion

of the OPD’'s budget in the future.

4,3.4 Judicial Expensa Fund

A special judiclal expense fund was established by statute for
each judicial district. The fund is a collection of filing fees
from civil cases, and additional costs assessments from criminal
convictions and bond forfeiture cases. (La,Rev.Stat.Ann. §991) The
judiciary has total digeretion as to the disbursement of these
funds and generally they are used to defray general court
administration exﬁenses. However, the fund is also used to pay
EEEQEE_EEEEEEE fees and expenses for the defense of serious cases,

—

upaﬁ'regueag_gi_the appointed coungel and the approval of the

judcge.
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4.4 Budgeting Pxoblems
The major funding sources for the operation of the indigent

defense system in the 19th Judicial District, and throughout the
state of Loulsiana, are unpredictable and unreliable. In addition,
and perhaps the most important point on the funding issue, the
amount of funds made avallable to the program does not beax any
direct relationship to the progran's caseload/workload and the
staffing needed to provide quality representatlon to 1ts clients.
In fact, for 1992, which ig now &lmost over, the program, which

%EEEé§ﬂgzﬁr_sl_nuJJign_éaﬂuél}Yr dBEE_BEE_EEQQ_haIB_jwuiqqnxnugL
budget.

The OPD’s most recent budget, the budget for the year ending
December 31, 1991, 1ists several line items undex "Revenues" which
are actually composites of geveral revenue sources, as a result of
+he confusion in collecting revenues which is detailed in the
previous sections. We wexe told that the line item “"Sheriff®
represents revenues from the $17.50 court coste asgessments for
indigent defense £from district court as well as the portion of
indigent defense cost recovery money which Jjudges ordered the
Sheriff to collect and deliver. aAlso under "Revenues" is a line-
item called "City-parish," which represents the combination of
$17.50 court costs assessments for indigent defense in city court
as well as the portion of cost recovery money collected and
delivered by city court judges. The same kind of ambiguity exists
for line items called nprobation,” "Non-Support,"” "Court Ordered,"”

and others. The_end result ig that the OPD does not know howﬁggch
y on estimates,

of its income comes from each source, and cannot rel
bacanse the power to agsess the fees that generate the funds lies

in the day to day discretlon of the judges.

We were told that in some months there is a surplus of several
thousand dellars over expenses and in other months the income falls
short of meeting expenses Dy thousands of dollars. Given that the
opD operates on limited resource levels which can vary monthly and
are difficult to project, it is important that the office establish




priorities. For example, the Boaxrd and Director could agree that
any surplus ovex a given period will be invested in salary
jincreases rather than on new equipment. There is currently not
enough direction from the 1DB as to how funds gshould be spent
_ggying a period of surplus.

One instance where budget prioxities would have been useful
occurred in the Spring of 1992 when there was apparently a gurplus
for several consecutlive months. The Director chose to reduce the
longstanding backlog on payment to conflict panel attorneys from
12 months to two months over a short period of time. While these
payments should certainly be more prompt, it may not have been in
the best interests of the program to expend a large portion of the
pexiod’s surplus without investing any of it in improving the
infrastructure (salaries, equipment, staff) of the program. Given
the uncertainty of the revenue from month to month, we believe that
the board should establish, with the input of the Director,

priorities for distributing funds both ;g_timgg_gi_ﬂnrpigi,gad
deficit.

4.5 E;oblems,g;_;gﬁapendengg

The fact that the operating funds for the public defender’s
budgyet are to soma extent left to the discretion of the judiciary
ig of substantial concern. 'ngortedly, contributions to geveral
of these funds at times carxy'explicit conditions, i.e., the hiring
of certain individuals and/ox galary increases foxr existing OPD
staff). Xt is thought throughout the legal community that the
Director does not effectively handle the participation of judges
in the funding process. One experienced staff attorney gald that
most of the time, a judge is 4ust displaying nnormal fortitude,”
but to Mr. Moran, that kind of involvement is perceived as pressure
+taoc strong to resist, in fact, some judges make use of the
discretionary funding privilege to provide the OPD with funds
earmarked for training or gsalary increases because they know that
these advantages are ultimately a benefit to the entire process.
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They also realize that for most OPD staff, these benefits would not
ba otherwise available. However, there is agreement in the
community that certaln Jjudges take advantage of the Pirector’s
willingness to comply.

The American Bar Association’s gtandards for Criminal
Justice address the importance of defender services being
independent from its funding source in Chapter 5-1.6. The section
on funding includes the following pagsage:

she lavel of government that funds  defender
organizations, asslgned counsel programs or contracts for
services depends on which level will best insure the
provision of independent, quality legal representatioen,
Undex no circumstances should the funding power interfere
with oxr retaliate against professional judgments made i
the proper performance of defense services.

e

1+ may be the case that stronger leadership is necessary to
-ensure that these funding souxces sexve only the best interests of
the OPD and its clients. Nevortheless, any leverage that the
judiciary has over decisions of the Director of the OPD raises
serious concerns about the system {tgself and the independence of
the defender sexvices program.

5. The Provision of Repregentation

5.1 fhe Indigent Defender Board (IDB)

As mandated by statute (R.S. 14-144) the 19th Judicial
pistrict (East Baton Rouge parish) is gerved by an Indigent
Defender Board (IDB) which is composed of seven members of the
legal community selected by a vote of the District Court judges
from a 1ist of nominees provided by the local bar assoclation. The
‘ggggiﬁmeet&—quaggggly and sees as its role to provide general
policy guldance to the Director and the indigent defengse program.
It does not, however, interfera with the conduct of jndividual

cas?B.
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Historically, the board has been passive in its oversight of
the program., This inactivity may help to explain the lack of
strong administrative and managerial structure in the OPD.
However, the IDB appears to be growing more aware of its
responsibility over the Office of the Public Defender. While in
the past, some board members have had minimal backgrounds in
criminal law and indigent defense, the trend in appointments
appears to be in a new direction. The most recent appointees have
more experience in these areas, and appeax frdm our contact with
them, to have a genuine interest in taking a more active role in
the oversight of the progrxam, In addition, some of those members
who have been on the board for a long time appear newly energized
to confront the challenge of improving the program.

Eve 18 ne of awareness and analysis, board members
appear to be uncertal le in the process of over t
fEij2EijEEﬂj£d&&L&ﬁLﬂ&iﬁﬂﬁe_ﬁﬁsﬁigﬁﬁ; For example, the bhoard has
sti1l not approved a budget for the current year, which is now
almost over. As a result, any budgeting or forecasting that may
have been done was never approved by anyone outside of the OPD.

One example of the repercussions of not having a budget, or
even budget priorities, is documented in Section 4.4, Given the
mont:hly fluctuation of the program’s income, it is crucial that the -
board establish specific budget priorities which ensure that
whenever possible, they are investing in the future of the OPD.

The ABA Standards address the role of boards of trustees in
Chapter 5-1.3, entitled wprofessional Independence." Section 3~

1.3{b) begins:

An effective means of securing professional independence
for defender organizations is to place responsibility for
governance in a board of trugtees.

The Standards continuet

The primary function of boards of trustees 1s to support
and protect the independence of the defense services
program. Boards of trustees should have the power to
establish general policy for the operation of the

12
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defender, assignad counsel and contract for gervices
programs consigtent with these etandards and in keeplng
with tha standazds cf professjonal conduct.

gpacific examples of areas of policy the IDB of Baton Rouge
might work on are described in the recommendations which conclude
this report. In addition, the study provides some examples of how
selected programs in other jurisdictions have approached some Of

these policy problems.

5,2 The Offica of the publie Defender (OPD)

pistricts around the state nave cne of three xinds of indigent
dafense syztems: contracts with private firma, volunteer attorney
panels, and public defender programs. In the 19th Judicial
pistrict, the IDB has exercised its statutory option to "employ{s]
a chief indigent defender and such assistants and supporting
personnel as it deems nacessary." Known as the Office of the
public pefendexr (OPD), the program establ{ghed by the IDB is the
primarzy provider of reprasentation to indigents accused of crimes
in the dlstrict court and city courts of the 19th Judicial
Distxict.,

The current dirsctor of the 0PD, Alton Moran, serves malnly
as an administrator, and doss not handlae a casaload of hils own.:
The Assistant Director, who is also a Sectlon chief i{n Diatrict
Court, has been agssigned few administrative responaibilities. She
exprassed tO us a willingness to take on moxre specliflic leadership
and administrative responsibilities.

There are 17 staff attorneys, elght staff investigators
(including & chief Investigator}, gix secretaries &and oné
pookkeeper, Each secretaxy is responaible for all support work
for three or four attorneys tn the office, with the exception of
the Director’s secretary, who provides support services to the
pirsctor, and oversees the entire support gtaff.

There is a nucleus of very strong legal staff in the OFD.
Several Judges commented that some of tha OPD attorneys are among

13



the best in the area., Further evidence of this is that many
private ¢riminal attorneys and conflict attorneys come to tha OPD
to seek advice from some of the staff lawyers. We were also told
that there are some OPD attorney staff who do not have the sane
intensity about their positions as public defenders. One IDB
memixer commented that as some of the dedicated staff are moving on
to other jobs, they are being replaced by people “just loocking for
a job; any job." While a nucleus of the staff takes its "full-
time* status seriously, we were told that a portion of the staff
spends at least half of their time working on their private
practices. This issue will be discussed in greater detail in
Section 7.3. One of the most difficult tasks we faced in studying
the managemenﬁp of the OPD was making accurate gquantitative
determinations of the caseloads of individual attorneys. The OPD’s
datys collestion on caseload is not adequate for the purpose of
effectively monitoring the distribution of workleoad. It is also
" not compatible with the system used by the court administrator’s
office, Most attorneys teld us, however, that their caseloads were
extremely high, and did not allow them to spend much time with

their clients.

5.2.1 Repregentation in District Court
Two staff attorneys and one investigator are assigned to each
gectlon of District Court, The genlor of the two attorneys in each
gection serves as Section Chief. JIn several of the sections, the

two agsistant publie defendexd 8 Arrang _ hed: 50
——T i
that they share the total worklead. by alterpatin or da
court. The attorneys and investigators are assigned to thelr

zgggéctiva sections on a non-rotating basis.

Some of the staff attorneys iIn district court are thought of
by the legal community as truly exceptional. However, to a great
extent, the Impact of the talent and dedication of Jindividual
attorneys is in many cases muted by the excessive caseloads and the
structural and administrative weaknesses of the program,
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Several staff attorneys in district court told ug that their
heavy casgloads cauge them to be concerned sbout the quality of
representation they can provide. One senlor attorney told us that
he estimates that his open ¢aseload includes 100 to 150 felonles
and 50 to 75 misdemeanors. He also said that at the current level,
he ‘"simply can’'t give the time necessary to a defendant.®
- Caswloads per attorney in district court appear to be above the
levels recommended by national standards. This finding Is
particularly troubling in the Baton Rouge District Court, because
so many of the public defenders are carrying these high caseloads
while only working on what is really a part-time basis.

The system by which staff attorneys are assigned on a
pernanent basls to a particular gection of district court is
particularly a problem in Baton Rouge because individual judges are
in positions of power with regard to the funding of the QPD. Some
judges in district court who we spoke to were quite prailseworthy
- in their comments about ‘their’ public defenders--"I have been
blessed because they’'ve glven me two of the finest'attorneya in the
parish,* These judges may oppose the rotation method because they
fear that the next public defender In their cgourt would not work
out. as well.

Both public defenders and judges acknowledge, however, the
potential and in some jnstances, real problem, of the public
defender accommodating the judge rather than zealously advocating
for each client. This accommodation is often quite subtle and
public defenders are usually not even aware of the extent to which
their advocacy 1s constrained.

This is not to say that the xrepresentation provided by the
pubtllic defenders assigned +to specific sections of court is
inherently undermined, buf the potential dangers of this method of
case assignment should be addressed. There are alternative methods
of aselgning cases. It [s also possible to operate a rotation.
When presented with this as a possible option, Mr. Moran rxesisted
the suggestlon on the basis that such scheduling was impossible and
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out of fear that it would upset the jJudges to change the present
system. In fact, many public defendexrs around the country operate
on a rotation, recognizing the advantage to their clients as wall
as to the independence of their programs as a whole.

In the public defendex programz in Philadelphia and Oklahoma
City, Ffor example, staff attorneys are_gg;ggggfg£§5¥fg§ak. In59%7§<L%g
Louigville, Kentucky, the staff attorneys are assigned to a7k
division (adult, juvenile, appaellate, major litigation) and are
agssigned cases in various courtrooms within their division on a
rotating basis., 1In Nashville, public defendex staff attorneys are
rotated between three courts on an annual basis.

5,2.2 Representation in Juvenile Court

Accoxding to the OPD’s personnel records, two full-time
attorneys are assigned to Juvenile Court. The re
ality, however, is that there are two part-time staff attorneys
assigned there who make up the full-time equivalent of one
attorney. Because the two attoxneys’ salaries are significantly
-lower than any other attoxney'’s In the office ($16,000), they must
maintain active private practices. 2As a result, each one only
devotes two to three days a week to his juvenile cases. The two
have worked out a schedule so that during court hours, the court
is always covered by one ¢f them. In alternate weeks, one attorney
works three days, and the other works two days. ggxing_ghg_;;mg
that they are not “on! at juvenile court, they do a great deal of
thelx own inggggiggﬁian, and work on thelr private practices.

According to the staff attorney and Juvenlile Court judge we
spoke to, juvenile court is inundated with cases. Often, said the
judge and the attorney, the lawyer and client do not meet until
they are "standing in front of the judge."

In 1991, the OPD had the equivalent of one full-time attorney
appcinted to 981 cases in Juvenile Court. In the first six months
of 1992, the OPD was appointed to 524 cases, indicating that the
caseload is rising. With only two part-time attorneys o provide
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representation in all of these cases, there is & serious risk that
the quality of representation is being compromised. Thege findings
are especially disturbing with regard to the OPD's response to the
situation. The Director has extremely linited contact with his
gtaff attorneys in juvenile court, and less with the juvenile
judge, a formexr OFD staff attorney hergelf, The attorneys have no
meaningful supervision and the only office space available to the
juvenile attorneys iz a '"cubby hole' at the juvenile court
bullding.

mhe two part-time attorney rotation ig detrimental to the
quality of representation provided to clients; however, this isg not
entirely the fault of the attorneys t+hemselves. The genesis of the
problem is a combination of inadequate resources, and the absence
of administrative or structural guidelines in the office. Thelr
alternating work schedules institutionalize the already common
problem of lack of adequate contact between client and attorney.

5.2.3 Representation in City Couxt

In Baton Rouge City Court, representation for indigent
defendants is also providad by staff attorneys of the Office of the
Public Defendex., Two attorneys devote all of their public defender
time to eppointments in Qity court, while a third staff attorney
handles a smaller caseload in addition to doing non-support cases
in District and Juvenile Court.

For +the City Courts In Baker and Zachary, the IDB has
contracted with a non-staff attorney to provide representation to
all indigent persons accused of crimes.

Tn Baton Rouge City Court, the OPD caseload is enormously
high. In 1891, the OPD was appointed to 2,093 cases there, which
means the two full time OPD attorneys handled over 800 cages each,
and the half-time attornay over 400, in addition to his caseload
of non-support cases in district court. These caseload estimates
greatly exceed national standards, and raise the serlous
pospibility that the quality of repregsentation iz Dbeing
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coupromiged. There needs to he more attorney time allocated to

repneﬁéﬁtation in City ﬂgur ,
S

5.3 Representation in Appeals

At the time of ouxr visit, all indigent appeals for the 19th
District were handled by one attorney in the OPD. That single
appellate attorney was also responsible for providing

representation in all misdemeanoxr cages in one sectlon of district

court. She painfully concedes that dwe to the high caseload and
thelr limited staff resocurces, the OPD is not able to provide the
highest quality representation to appellate clients. At the tiwme
of our vieit, she had an active caseload of 76 appesals including

two capital cases and one gecond degree muxder case. The office -

filed over 200 appellate briefs in 1991,

In 1991, the appellate attorney also provided xepresentation
in all misdemeanors to which the OPD was appointed in one section
of district court. This Included almost 300 misdemeanor
appointments., The large misdemeanor caseload required hex to be
in district court almost all day, five days a Week, requiring that
the appellate work be done at night and on the week-ends. The
appzllate attorney, who is widely reported to be a dedicated and
talented publie defender, readily admits that the quality of
representation she was able to provilide under those conditions was
limited by her caseload.

An additional complication in the appellate section comes from
a high volume of 'excessive sentence appeals" by formecr OPD
clients. The Louisiana legislature codified a ban on filing an
appeal on the basgsis of excessive sentencing if the sentence in
gquention was agreed to by the defendant, However, as of June 19392,
the appellate section had 19 excessive sentencing appeals in its
caseload, all of which were filed on behalf of clients of OPD
attorneys,

Excessive sentence appeals in cases where the sentence was
agreed upon as a result of a plea bargaln, are troubling on a
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number of levels, Not only do they take the appellate court’s
strained resourceg away from meritorious cases, but also, filing
these meritless appeals risks the plea being overturned because of
a patent error, thus hurting the client. In addition, such appeals
ralse questiong about the circumstances under which the ¢lient
accepted the plea bargain in the first place.

On our final day in Baton Rouge, the Director told us he had
decided to reliesve the appellate attorney of her misdemeanor
caseload, to allow her more time to devote to appeals. While this
i{s a much needed management decislon, and repregsents a step in the
right direction, the appellate caseload is still exceggively high

for one attorney.

5.4 Repregentation in Conflict of Interest Cases

In cases where the public defender has a conflict of interest,
counsel i@ appointed by the judge from a 1list of volunteer
- attorneys kept by the IDB as mandated by statute (R.S. 15:143).
There are no explicit minimum gualifications for an attorney to be
put on the panel, To bs eligible for court-appointed cases, an
attorney has only to contact the office of the Director of the OPD
and request to be added to the list.

Panel attorneys are paid at an hourly rate of $35 in-court and
$25 out-of-court, uwp to a maximu of §$1,000; however, their
vouchers are subject to review by the Director of the OPD., It Is
not uncommon, we were told, for the vouchers to be cut.

The current system for appolnting counsel in cages where the
OPD has a conflict of Interest ralses several concerns, We were
told that there is no procedure for removal from the list if an
attorney proves to be ungualified, or no longer interested in
accepting court-appointed cases. According to the Director, all
an attorney has to do is call him and reguest to be put on the
list, We were also told that despite the provisions of the
statute, the distribution of asslgnments from the list is nol done
according to any system. The American Bar Associatlon’s Standards
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for Criminal Justice stated

5-2.1. Systematic Assignment

(Plarticipation [of private attorneys] should
include a syetematic and publicized method of
digtributing assignments. Except where there iz a
need for an Jjmmediate assignment for temporary
representation, assignments should not be made to
lawyers mexrely because they happen to be present in
court at the time the assignment is made.

1n Section 5-2.3, the standards elaborate on the need for a
regulated distribution of asgignmentsa:

hs nearly as possible, assignments should be made
in an orderly way Lo avoid patronage and 1its
appearance, and to assure fair distribution of
agsignments among all whose names appear on the
roster of eligible lawyers.

Tn district court in Baton Rouge, we are told that there is
no such system. However, a published systen of distributing
assignments 1s of limited value without eligibility gtandardss

£-2,2 Eligibility to Berxve
tach jurisdiction ghould adopt specific
qualification standards for attorney eligibility,
and the private bar should be encouraged to become
qualified pursuant to guch standaxds.

The standardg also specify that "The roster of lawyexs should
periodically be revised to remove those who have not provided

quality legal representation or who have refused to accept

appointments on enough occagions %o evidence lack of interest.

gpecific criteria for removal should be adopted in conjunction with

qualification gtandards,"”
The standards also address the {ssue of compensation. The ABA

randards say that "agsigned counsel should be compensated for time

and gervices performed.”
We were not teold of any procedure available to the panel
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att:orneys to appeal the Director’s review of theixr vouchers.
Another area of concern is the timeliness of payment. In the
Spring of 1992, voucher payments were backlogged by over a year.
By June, surplus revenues allowed the OPD to bring payments to the
point where they are only one to two months behind. While it is
important that the delay in payment be reduced, it is also
important that procedure be established for how to avold the
bﬁcklog from recurring, and how best to catch up if they fall
behind. As indicated earlier, since there is no budget approved
for 1992, it is difficult to analyze the OPD’s expenditures for the
year; however, it is possible that the surplus could have been
better spent by investing it across geveral other budget items
rather than by expending it all to erase the backlog.

All of the guidelines and measures discussed in these excerpts
are examples of the kind of policy that should bhe set by the 1DB.
1n order for the conflicts program to function accoxding to
guidelines once such guldelines are oreated, the ABA Standards say,
"[a]dministration of the assigned-counsel program should be by a
competent staff able to advise and assist the private attorneys who
proavide defense services."

5.5 Attorney Training
The staff attorneys we met with repoxt that thexe is no

formal training program offered within the OPD. In sonme sactions,
the seniocr attorney has made an effort to work closely with the
newer attorneys to offer mentoring and supervision; however, such
training is offered only through the initiative of the individual
section chiefs, and ig neither expected noxr encouraged as a matter
of office policy. One attorney, who is now a section chief, and
makes gome effort to supervise his second attorney, reported that
the first case he handled in the office was one with four counts
of first degree murder. He handled the casge with no training or
supervision from anyone else in the office. A few attorneys are
selacted to travel to occagional seninars around the c¢ountry, but
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the trips are generally reserved as perquisites for the more
experienced lawyexs,

Training: fox attorneys iz one of the most fundamental
conponents which management must build into any public defender
prégram. National standards universally xecognize training as a
core program for any public defender office, The Ratlional Legal
Aald and Defender Association’s Watlonal Study Commigsion Standards
state that, "the training of defenders should be systematic and
comprehensive and at least equal in scope to that received by
prosecutors...Intensive entry-level training should be provided."
It also says that tE2;gg;g;ggzguxdxggggrpxegramﬂ for defender
attorneys should be provided...s0 that all attorneys are kept
abreast of developments in criminal law, criminal procedure and the
forensile sciences.” :

The ABA Standards on Criminal Justlce state that the program
sheuld simply, "provide for the effective training of defenders and
assigned coungel.”

The National Advisory Commission $tandards say that "In
service training and continuing legal education should be
established on a systematic hasis.”

The many public defender programs around the country handle
training in a wide variety of ways., Many do send attorneys to
natlonal conferences, and that practice ghould be encouraged, as
long as the trips are handed out in a systematic menner, and not

as a perk to selected attorneys.

In-house training is, in most cases, an integral part of the
program, not only for entry-level attorneys, but also on a
continuing basis. In the public defender program in Oklahoma City,
before a new attorney can try a felony case, he/she must git in on
10 felony cases with an experienced lawyer. The Chief Public
Defender tries to sit in on a new attorney’s first trial, and
provide f£irst hand help, and an evaluation. Other programs put on
periodic seminars on specific issues, such as how to handle drug
cases or how best to make use of expert witneases. often the
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veoachers” at these seminars are genier attorneys in the program
or board members, all of whose services can be provided at no cost
to the program.

5.6 Investigation

Thexe are eight staff investigators, including one chief
investigatoxr, in the OFD. One 1s asgigned to each section of
district court, one is assigned to city court, and one to juvenile
court. Their responsibilities in a case begin at jall call-out,
which is the first appearance for the defendant. There the
investigator accepts the appointments for the OPD, and intexviews
the clients prior to arralgnment. In addition, they provide
general investigative support %o the attorneys in their section,.
as needed on Jindividual cages. The responsibllities of the
individual investigators vary widely depending on which attorneys
they work for, as well as their own individual approaches to the
ok,

One of the eight investigators 1s the chief investigator, who
ig presumably expected to supervise the others and be a liaison to
the Director. The position does not, howevex, involve any specific
respongibilities for meeting with the Directoxr, supervising the
staff investlgators, training newly hired staff, or coordinating
any kind of formal communication between the investigators. This
hands-off policy is not a roeflection of the level of priox
experience of the staff; at least two of those we met had no
experience in the field prier to taking theixr position at the OPD.

None of the inveetigators we spoke to, including the chief
investigator, can recall any in-house or local training programs
either for newly hired investigators, or for the continulng
education of the existing staff. Occaslonally one or two of them
will be allowed to travel to a seminar out of state, but again, the
trips are more of a perquisite to selected investigators than a
standard staff tralning experience.
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Both public defendexr attorneys and investigators told us that
there is not adequate funding available for the kind of
investigation that reguires expert witnesses and other litigation
services. Another resource that would make their Job as the
defense team more efficient would be direct access to "rap sheets "
whinh 1ist their clients’ priox recoxrds. Currently, they have to
walt for the district attorney’s office to give them ¢opies, By
the time the investigator has the rap gheet for a given client, the
first client interxview has already been conducted, without the
benzfit of knowing the client’s prior history. Earlier access to
+his information would allow the investigator and attorney to
corroborate the defendant’s answers to important questlons at the
tima of the initial contact.

According to staff attorneys and investigators, as well as
members of the legal community outside of the OprD, the level of
comaitment and quality of investigation in the 0QPD isg uneven.
while there are some investlgators who spend a great deal of time
at incarceration centers interviewing clienta, there are reportedly
others who spend little or none. While we are not evaluating the
performance of investigatoxs in individual cases, this is c¢rucial
to mention because of its effect on the operation of the entire
program., The problem could be eliminated by a concerted effort to
increase the supervisjon and ongoing evaluation of the

investigators.

5.7 Bupport Services
In order to get funding for sexvices beyond basic

investigation, such as expert witnesses, forensic and othexr
laboratory support, indigent defense attorneys can appeal to the
Dirsctor of the OPD, or can petlition the judge for funds from the
judicial expense fund. OoPD staff attorneys report that the
Director usually tells them to ask the judge for funds, and that
the OPD has no money. Attorneys also say that neither source is
rellable enough, although some judges told us that they are
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sometimes purprised when an OPD staff attorney doeg not request
funding for an expert witness. When we prepented that comment to
some OPD staff attorneys, they said that sometimes they do not ask
the judge for funds because they do not expect the funds to be

authorized.
1t is clear from our interviews that the Director and the

jEgggfL,nﬂeﬂ_J;l_gmnﬂin%—about-Jiha;_Jﬂua-{nﬁmm&duxﬁ_jﬂygggiust_ﬁgy
attorneys, and under what ecircumstances each will or will not
disperse funds for these purpoges. pPerhaps the IDB could
facilitate a meeting to discuss the issue, The OPD should have a
line item in its budget for expert witnesses, which it should use
if the attorneys prefer not to reveal their strategy to the court

and prosecution. Overall, however, the rtance tha ds _
be.- avallahle ;gg;jﬂumma,&arviceg when they are needad.

The NAC Standards list "[flunds for the employment of Experté
and specialists, such as pgychiatrists, forensic pathologists, and
other scientific experts " among the essential components of a
public defender program. The standards say that these services
should be available vin all cases in which they may be of.
assistance to the defense,”

tn the Trial Court judgement in the case of State of Loulsiana
v. Peart, Judge Johnson oxdered that as a long-term remedy. that
in the office of the Orleans parish public defender, "a fund must
be created and specifically earmarked for expert witnesses, which
can only be tapped after a demonstration of need by the public
defender." There is clearly also the need for such a fund In the

Baton Rougse program.

6., Capital Case Representation
there is no provislon in the OPD to provide caseload rellef

to a staff attorney who ig assigned a capital case. The unique
nature of c¢apital case litigation is well documented and
understood, The amount of time a gtaff public defender has to
devote to a capital case has an Impact on the attorney’s ability
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"to varry a full additional caseload of felonies and misdemeanors,

especially if the attorney is also has a private practice.

During our site visit we were given a copy of the list of
pending capital cases in the 19th Judicial District Court to which
the OPD had been appointed. There were seven cases on the list.
Two OPD attorneys, both of whom also had full cageloads in district
court, were appointed +to two capital cases concurrently.
'Regardleea of whether the cases were ultimately prosecuted as
capital cases, it 18 a dangeroug practice to allow attorneys to be
apprinted concurrently to two capital cases at trial, particularly
while they maintain full caseloads.

The OPD’s capital case appointment schedule did not appear to
acknowledge the serious and demanding nature of capital cases. One
staff attorney had a capital case set for motions at the end of
Juna and another set for trial im Auguat, in addition to his normal
caseload of over 100 cpen feloniea and over 75 open misdemeanors.
Providing representation in thig fashion limits the attorney’s
abllity to do a thorough job in the case, and leaves the program
and the jurisdiction open to the possibility of costly further
litigation. In addition, it compromises the quality of
representation provided to the capital defendant and to the
attorney’s other ¢lients who face serious charges.

Several programs around the country have enacted policies of
l1imiting public defender caseloads while they axe working on
capttal cases. In Indiana, Supreme Court Rule 24 specifies that
public defenders can be appointed to a capital case only 1£ the:

(1) the public defender’s caseload will not exceed
twenty ] ases while the capital case 1is

pending in the trial court;

{i1) no new cases will be assigned to the public

defender within thirty days of the trilal setting in the
capital case.

{iii) none of th blic d : geg will be
set for trial within fifteen days of the trial setting

in the capital case.
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The ABA‘s Guidelines for the Appointment and Performance of
Counsel in Death Penalty Cases say that "[a]ttorneys accepting
appointments...should provide each client with  quality
representation in accoxdance with constitutional and professional
standards, Capital counsel should not accept workloads which, by
reason of their excessive size, interfere with the rendering of
quality zrepresentation or lead to the breach of professional
obligations." Some staff attorneys at OPD have two capltal cases
in addition to their normal caseloads. While we were in Baton
Rouge, the appellate attorney had two capital case appeals, in
addition to the rest of the appellate caseload and all migdemeanors
in one section of district court. -

Maﬁy public defender programs in other death penalty states
have created ways of allowing attornays to focus extra time on
capltal cases wilithout compromising the quality of representation

they provide in other cases. In Nashville, a capital eam
pgggizaa;;ngiggggfand caseload relief. Ipn Baltimore, two attoxneys

are assigned to a capital case and caseload relief 1s provided.
In Dekalb County, Georgia, by policy, staff attorneys are never
assigned more than one_ggbital gagse at a time,

Another trend among public defender programs is to create &

capital case unit, or_maggg_felonx unit, which 1s composed of
experienced attorneys and investigators with a selected caseload,

7. Administration of the OPD Qffice

7.1 Comnunication

There is a strong support network among some of the attorneys
and investigators in the office which seems to help keep those
attorneys and investigatoxs focused in a general atmosphere that
can best be described as strained. Whille we were warned by the
Director that we would find some restlessness, wa werse told that
it was more indicative of individual situations and personalities

than of an office-wide, systemic problem, However, what we found
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was the contrary. Low morale, dissatisfaction, and frustration
with what they call a lack of leadership are characteristic of many
staff. Based on what we were told by members of the legal
communlty outside the OPD, as well as by gtaff in every department
of the OPD, there are layers of communication problems. These
problems exist not only within each staff group {support staff,
attorneys, investigators) but also between each of the staffs and
the leadership of the office,

The level of concern and discontent varies among staff members
in the office, however, no one that we spoke to falled to share
gome part of the concerns. There is congensug throughout the
office and across the varlous groups that the office guffers from
a general lack of leadership. This void manifests itself in nearly-
every phase of operation of the administrative, management and
policy areas of the progran, and contributes to the morale problem.
Policies are ambiguous and selectlvely enforced; staff attorneys
do not feel they are supported adequately by the Director in
difficult cases; there is no reliable forum for the airing or
settlement of internal disputes and digagreements; there has not
been an office meeting in yearxrs; thexe is no medium through which
attorneys could share experiences in certain types of cases, oOr
conkribute to each other’s growth and development as professionals.

A B e e

running of any office is a lack of a published, predictable system
for evalvating performance and providing salary increases to
employeea on the basis of merit. In the OPD, we were told there
has pnot been a formal evaluatlon of staff performance in several
years. As a result, any increases in salary appear to the staff
and to outsiders to have been at best arbltrary and at worst,
motivated by personal or political agendas.

mhe OPD’s document, "Employment Policies and Procedures, ”
indicates that the office’s compensation pollicy is that "the
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beglnning salaxy of any amployee shall be in accordance with the
budget of the office, the experience and capabilities of the
employee, and galaries paid to others who perform similar jobs."
In reality, the Director told us that he gets a new employee’s
salary at "whatever I can get then for."

The Public Defender personnel Management Report, which is a
document of publie zecord listing the salary, hiring date, and
basls (full-time oX part-time) of employment, reveals geveral
inconaslstencies in what one would expect to be a correlation
between salary and expexience. One example, which has caused a
divisive rift in the OPD, is the compensation of the investigators.
There does not appear to he any correlation between experience and

galary. : |
Keeping a lax aff content with the scale of compensation .
Ag_arguably the hardest task of a manager and administratox of any

brogram, especially one with 1imited and unpredictable funding
sources. However, it is readily apparent that the Director needs
to make a greatex coordinated effort to make clear to the staff
how the compensation systenm works.,

The Director explains. that he cannot do regular evaluwations,
becauge people would ‘expect a raise following a successful
evaluation; and given the sparae and unpredictable nature of the
OFD‘s funding souxce, they would not be able to deliver the raises.
We are aware that one underlying lssue which makes this area of
of flce management difficult is the unpredictable nature of the
funding source. While the funding source is arguably one of the
most esignificant problems facing the indigent defense system in
Baton Rouge, its lack of reliabllity does not preclude the utility
of conducting xegular staff evaluatilong.

The Natlional §&tudy commisslon Standards say that "the
professional performance of defender staff attorneys should be
sukiject to Exgggmatic gsupervision and _gvaluation based upon
publicized criteria. supervision and evaluation efforis should he
Individualized, and should include monitoring of time and caseload
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records, review and inspection of files and transcripts, 1nﬂc0urt\

obaprvation and periodic conferences,

A major part of the process is often informal, but regular
contact between senior and Junior attorneys 1is critical., Some
programg bhave a weekly working lunch meeting which is required for
all attorneys, and is devoted to discussing cases. In otherx
programs, the director or assistant director has monthly or
otherwise regularly scheduled meetlings with attorneys whethex on
an individual basis or by section, |

A growing numbex of programs, including the public defender
in wouisville, -Kemtucky, conduct formal annual or gemi-annual

evaluations, basged on —published—pro edures . In Louisville,
attorneys' performance is monitored by divigion chiefs as well as -
the Chief Public Defender. Attorney evaluations include review of
videotapes of thelr performance in court, as well as the yeview of
four randonly selected, unannounced cages per year.

In many programs, the assigtant dixector has _extensive
_ng@;g}gqr%ﬂgggqon;gyi;égigs, In Dekalb County, Georgia, the Chief
Asglstant Public Defender carries a reduced caseload to allow her
to conduct training sessions for the less experienced assistant
public¢ defenders, and monitor their workload.

A large number of public defender programg compensate their
attorneys according to a published pay scale which separates
lawyers into "levels® baged on thelr experlence. Of course, such
a aystem must be operated in conjunction with a program of
supervigion and evaluation, so that attorneys are rewarded not only

for longevity, but also for performance, {g_ﬁashville, Tannessee
‘ d according to a "Pay Plan" which

1l *
has £ive increments for assistants, and BiETEEEEEQEQEE_EEE_EEEEEE__“
asgﬁg;g%%ﬁﬂ Senior positlions requirelnanagement responsibilities.
In Dekalb County, Georgia, there are three levels of staff
attorney, beginning with npagistant I" and going to "Assistant
IXL." The three levels are separated by 5% increases in
compensation., Decisions for promotions are made by the Chief
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Public Defender, with input from an ad hoc committee composed of

the Chief Assistant and two other ataff attorneys.

The Baltimore City Public Defender in Maryland also follows
a published system of gradés and steps in compensating ita staff
attorneys. In Baltimore, each attorney is agsigned a "grade" based
on experience, upon entering the office. Within each grade, an
attorney can move up six galary "steps" based on their supervisor’s
annual evaluation and semi-annual review. In order to move up a
"grade" however, an attorney must take on new responsibilities,

such as training or supervising newer attorneys.
Whi tems nre gsomewhat elaborate, they are

deslgned to reduce or eliminate the kind of confusjion and ¢oncerns
that currently exists In the OPD in Baton Rouge.

7.3 The Private Practice Issue

Despite several attempts by the indigent defender board and
the Director, there continues to be a lack of clarity with regaxd
to the program’s policy on OPD staff attorneys engaging in private
practice. Neither of the office's two principal personnel policy
documents, the Personnel Management Report and the Employment
Policies and Procedures makes any mention of thia issue. We were
told by the Director and the OFD staff, that by current pelicy,
attorneys are free to engage in civil practice, as well as criminal
practice in City Court, but they are not to engage In private
practice in District Court, 1f thelr private practice cases

" require them to appear in court, thus taking up time "during houvxs*

at the OPD, they are expected to expend vacation time for the time

they miss at the CPD,

Further confusing the issue iIs the clasgification on the
Personnel Management Report of all employees as “"full-time.®
However, attorney salaries vary from $16,000 for juvenile attorneys
to $24,000 for District Court attorneys with comparable levels of
expecrience, Clearly, there is an implied suggestion that the
juvenile attorneys should expect to rely more heavily on their
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income from private practice. Accordingly, the two 3juvenile
attorneys have arranged a schedule to allow each to maintain an
extensive private practice. Az "full-time" employees with
demanding caseloads which far exceed national standards, one would
expact that they would need to work more than two ox three days a
week;

Another example of the inconsistency of the private practice
policy is that despite what again is the universal classification
of 81l staff as "full~time," many of the ptaff attorneys are on
alternate week schedules with thelr sectioﬁ partners. . Othex
attorneys, aware of the demands of thelir caseload, work full-time
on their OPD cases. The financial impact on the attorneys whose
caseload will not allow them to have a private practice is clearly
unfair: however, the real problem is the effect on the clients and
the quality of representation.

There is clearly a financial incentive for gtaff attorneys
to spend as little time ag possible on thelr public defender
"jﬁ%i%lggg, Theix performance i3 never monitored or evaluated, and
salary increases are not given on the basis of merit, so some of
the staff attornays spend the minimum amount of time necessary on
their OPD cases, we were told.

The IDB made an attempt to limit the private practice of staff
attorneys in éity court, 6nly to reversge its own resolution. It
ig e¢lear that the current situatlon is detrimental te the morale
of the staff and the guality of representation. Whatever they
-_decide, it {3 esasential that as soon as posgible, the Indigent
Defender Board and the Director agree on a policy, publicize it and
explain it to the staff, and then enforce it uniformly. However,
we recognize the difficulty of enforcement of too strict a policy
without increasing the current salary levels.

The national gtandards are all in agreement that a defender
praogram should be staffed by full~time attorneys, The Natlonal
Study Commission standards pgay, "Defender Directors and staff
attorneye should be full-time employees prohibited from engaging
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in the private practide of law. The ABA Standards read: "Defense
Organizationg should be staffed with full time attorneys. All such
attorneys should be prohibited from engaging in the private
practice of law." The NAC Standards say that the "office of the
office of public defendaer should be a full time occupatlon.”

7.4 Support Staff

The support staff is overworked and underpaid. Each secretary
is mssigned to threa or four attorneys. Several of them report
that they are doing the work of three pecretaries, They receive
only nominal supervision, and have not had moxe thapn ona group
meeting a year in the past 10 vears. There is no reqular format
-_ -
ox forum fo exchange ldeas and solutions to common problems,
discuss office policies, or air grievances., We are told there has
been one performance evaluation in the last ten years,

The cmmmitmenﬁ of moat of the support staff is encouraging.
Clearly overloaded with work and respensibility, they are also
extremely underpaid. One secretary, with more than five years' of
experience at the OPD, who earns less than $14,000 per year, told
ug8, "It's not too much about the pay; it’s caring about what you

do."

8. Assessment of the Performance of the Director

We had two extended opportunities to hear the Dlrector
describe his role in the QOPD and the community, and to explain his
" leadership philosophy. The following are the highlights of what
he told us in the two interviews, as well asg what we found to be
a consensus, not only within the OPD, but throughout the legal

community.

8.1 The Director’s Role in the OFD

Mr. Moran told us his respongibilities in the OPD are largely
adninistrative and that his job Is to "run the office." He sets
office policy on various issues, as are detalled in the document
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entitled Policies and Procedures, In addition, he is responsible

for reviewing all vouchers submitted by conflict panel attorneys.
He also said he spends time wrxiting grantas for the program,
including one for federal funds to create a drug case unit in
District Court., Mr. Moran also told us he represents the OPD in
all law sults, and does all of the habeag corpusg cases for the
district. We wexe told, however, that there are only three or four
habeas coxpus cases a year, and have been a total of no more than
25 pince 1984, We were also told that the OPD has bheen sued only
twize in the last ten years, and that as a general rule, a bhoard
memlber represents the program in such cases.

- Mr, Moran told us he does not handle a regular caseload. 1In
fact he said he handles no more than five cases a yeaxr, and mostly
those likely to involve a plea bargain. He saild it is not a good -
iden for him to handle public defender cages, because he might
lose, and "that would give the program a bad image." Instead, he
sald, he concentrates on hia other responsibilities.

Given the Director’s emphasle on management and administration
rather than handling cases, one would expect perhaps to find an
elaborate internal structure of office policy, supervision,
training, and communication. However, this is not the case.

The principal policy manuval makes no mention of several key
issues in the office, including the most controversialt the
attorneys’ privilege of engaging in the private practice of law.
The Director has neither made cleaxr, nor enforced, his policy on
- staff attorneys’ conducting private practice. The ambiguity may
stem from the combination of the Director’s lack of clarity on the
issue as well as the general trend in the office to ignore any
regqulation on the subject, whether promulgated by the Director or
the IDB, There is a widespread impression both inside and outside
the OPD that the Director himself exercises guestionable judgement
in the conduct of hisg own private practice. The Director told us,
however, that he spends a limited time on his private practice, and
never works on those cases in the public defender’s office.
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8.2 The Director’s Relationship with the Courts

=

We told Mr., Moran that our interviews revealed that judges do
not fully understand what his responsibilities are, They report
universally that Mr. Moran rarely appears at any of the courthouses
in the district, whether to represent a client, speak to judges,
or pbserve his sgtaff in agtion. He does not aven come ovex during
particularly difficult trials, one judge said, citing a particular
capital case in 1991, or in other instances when his support would
be not only desired by the staff attorney, but beneficial to a
¢liznt, Several district court and eity court judges said that
they would appreciate it if Mr. Moran would come over to say
‘hello’ even just once in a while, and that it would generally be
benaficial to the whole process to have regular communication, -
When we told this to Mr, Moran, he responded that he does not want
to "waste any of the judges’ time" because he knows they are "very
busy and under a great deal of pressure with their regular duties.®

Aanother judge told us that in five years Mr. Moran has come
to see him no more than two times a year, and hias visits are only
when the OPD 18 about to have a budget crisis, The same judge sald
that the OPD 1s not as aggressive as it could be or should be, and
that. it clearly reflects the Director.

8.3 7The Director’s Relatfonship with the OPD's Funding

Judges in both distxict court and city court told us that if
Mr. Moran contacted them with a request to Increase the court costs
asgessment which 1s currently set by the judges at $17.50, his
request would be put on the agenda for the next judges’ meeting.
None of the judges we spoke to recalled Mr, Moran approaching them
recently to discusg this issue. Mr, Moran told us he planned to
do sv in the near future, but he was '"walting for the computer" to
give him the statistics he would need.
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The Director has also falled to address the fact that in the

city of Zachary, the current IDB assessment is below the statutory
minimum, The Director told us that he "might make a call about
it, but 1f you really wanted to do anything about it it would
require a Jlawsuit."”

The Director sald that the judges prefer to give the OPD
additional revenue through the discretionary funding sources, which
are discussed in detail in this report, He does not appear to
recognize the loss of independence which occurs when the OPD
complies with a judges’ hiring request in order to get additional
revenue. Mr. Moran told us he tries to "satisfy judges’ demands
wherever possible, " and that he thinka of it as "public relations."

8.4 The Director’s Ralationship With the IDB

The Director’s reiationship with the IDB appears to be
evolving., While the IDB has historically allowed the Director
essentially free reign to run the program, they appeaxr recently to
havs begun to identlfy problem areas, and approach them with a new
understanding. Various board members mention areae of concern they
bave raised with him, including that he should be a more high
profile advocate for the progrsm, and that he should enforce the
E2EiEXdgE_limiﬁiﬂg_EEiZEzﬁ.EzﬂﬂtiQE- Others say that the OPD needs
to be xrun more like a business, with all of the components of
management policy and accountability that a businege has to have.
We oould not agree more stroangly.

several board members also report that they have urged Mx.
Moran to approach the judges about raising the agsgsegsments paid
into the indigent defender fund to §25,00., More than one board
member is frustrated by Mr. Moran’s ipactivity on this matter. It
should not be overlooked, however, that it is the responsiblility-
of the board to actively support the Director 1ln an undertaking as
important as seeking additional revenue for the program.
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8.5 The Director’s TLeadexship

At the conclusion of our visit, we met with Mr., Moran, and
regorted to him the themes mogt commonly brought up in our
interviews. We told him that not only Judgea and private
attorneys, but also his own staff do not have a clear sense of what
he does for the program, In response, Mr. Moran told us about his
other duties, which include axranging for the staff attorneys’
"parking passes" at the courthouse, paying the rent, and monitoring
the suggestion box he has placed at the prison, In addition, he
gaid, he does things which he said "no one knows about," including
appearing on week-end radio talk shows "gometimes at 7 a.m. on a
sunday,"” and appearing before various organizations and "giving

speeches, ™
While the new drug unit which is funded by federal grant money

and 18 expected to open soon is certainly impressive, and the
voucher approval process is time intensive if {t is done carefully,
it is important that the Director spend more time in_g_ieadgggh_p
2gigﬁg;ggggwy;gh;gwggg_gggﬂgx_as its_advocate in the compuniiy.
For guch & large agency to xrun effic;ently, it is ¢lear that there
needs to be substantially more Eg;iygﬁggggggment and sguyperwvision,
as well as enforced standards of performance for all staff.

In the coming months and years, the IDB will have to make some
major policy decisions, and create cleax policles in geveral
structural and procedural areas in order to improve the operation
of the OPD. There is also a critical need for a complete re-
evaluation of the leadership philosophy, attitude and approach of
tha curxrent director, in order that he may contribute to the

process of improving the program.

9. Findings and Recommendationg

This chapter contains our findings and recommendations from
our study of the management of the operation of the indigent
defense system in Baton Rouge, Louilsiana, It is important te point
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out that some of these recommendations may be difficult teo

implement until additional funde are obtained, We are aware of
how difficult the problem of resources is in Louisiana, having
recently spéht over a year studying the state’s indigent defense
gystem for the Loulsiana Supreme Court’s Judicial Council,

We also recognize the fact that considerable time and effort
will be required to address a number of the core issues identified
in this study. However, we feel strongly that the time has come
for the IDB and the Director to accept the fact that the program
has major problems that must be addressed.

The following - section sets out our findings and
recommendations. These findings are the result of an extensive
three-day visit and a large number of telephone interviews. The
findings are a consensus of the views of a slgnificant number of
individuals on the OPD staff as well as a large number of
individuals in the legal community of East Baton Rouge Parish who
are familiar with the operation of the OFD.

S

The indigent defense system for the 19th Judicial District is
not adequately funded to ensure that all defendants are provided

with competent representatlon. Eggngg the program’s major funding

sources ig relliable enough to allow the program to make meaningful
projections or budgets for the many services it needs to provide
to ptaff and ¢ )

A great deal of improvement can be made to the OPD and
indigent defense system in Baton Rouge without additional funding.
However, additlional funds are badly needed to keep up with the
caseload to improve salaries and to provide additional personnel.

Unfortunately, the gEEEEEX_igﬂgﬁggfexen_gﬁfgghixeﬂleadexship
and management, coupled with maximizing the existing revenue
Eburces, will not generate enough funds to provide the kind of
modern public defender program described in the standards,

~,
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The program must ditional lternative  revenue

souxces, It is encouraging that the Director is pursuing federal
funds, through a grant under the federal Anti-Drug Abuse Act.

i

/’ Recommendation lat
)

L

The couxt coste assessments for indigent defense should be

' immediately ralsed to the statutory maximum of $25 in all courts

Qe

in the district.

Recommendation 1bs

The_IDB, the Director and the Judges should create a uniform
method of collecting and transferring funds collected under the
various statutes in such a manner that the OPD c¢an monitor its

income from each source on a monthly basis.

e i o P o e i 328 et b et

It should be the joint responsibility of the JDB and Director
to actively seek additional-and-altexnative sonrceg of revenue for

the program, including federal funds.

Recommendation 1d:
The IDB and Director should actively support the addition of
state funding for indigent defense.

Finding 2 - Independences
Because of the organizational structure through which

representation is provided, and the discretionary nature of sevexral
of the funding souxces, the independence of the OPD in Baton Rouge
conld be pignificantly compromised. The result could have a
negative effect on the clients of the program,

Recommendation 2a:
The Director should not accept funda from judges undex the
fines and forfeltures statute or any other source if the funds are
—— S

——
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conditional on the placement or hiring of any attorney or non-

attorney employee of the OPD or on any other condition affecting
the management of the program or representation of clients.

Recommendation 2bs
QPD staff attorneys should be rotated between sections of
distrlct couxrt on at least an annual basis.

Finding 3 - The Role of the IDB:

The DB has historically played an ezxtremely limited role in
pollcy and budgetary issues in the operation of the OPD. In oxder
for the program to improve in a meaningful way, the IDB will have
to maintain an active interest In ovexrsight of the OPD.

Recommendation 3Ja:
The IDB should meet more regularly, perhaps on a monthly
basis. It should also meet with the judges of each of the courts

in ¢he district at least once a year.

Regommendation 3bs

The IDB ghounld establish s xt and long term goals
and_objiectives for improving  the quality of management and

representation. It should then take the steps necegsary to meet
those goals.

Recommendation 3qi

The IDB should review and approve all persoanel policies and
procedures which affect the management of the office, Where
appropriate procedures do not exist, they should be established.

The Director sho hen be ulred ent all res
in gfgg;ﬁg;m_ﬁngﬂ;géﬁzgﬂgggg;_,
The IDB should also approve formal 1job descriptions and a

fixed salary schedule for attorneys and non-attorneys on the OPD
staff.
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Recommendation 3d:

The 1DB should play a more active xole in the ovexrsight of the
financlal management of the OPD, including establiéhinqra budget
every year with apecific line item projections for income and
expanditures; and establish procedures and priorities for periods
of income fluctuation.

Finding 4 - The Role of the Director:

The zrespongibilities of the position of Director are not
clearly defined oxr understood, and as a result, there is a lack of
accountabllity for every aspect of the administrative, managerial
function of the office.

In most public defender programs around the country, the
administrative duties and responsibilities of the director are

clearly spelled out to include things like training, %gggggégion,
~ budgeting, administration, £fund-raising, Eggéggggggg_fggg;ew,
interaction with other eriminal 4ustice agencies, ete. It is

essential that all of these and/or other responsibilities be
detailed for purposes of both accountability and clarity among
staff of the program and the community outside the office.

Recommendation 4a:
The Director’s job description should be clearly defined and

expanded to include the coordination of all specific administrative
responsibilities.

Finding 5_ - lLeadership and Communications

The OPD in Baton Rouge is curxently suffering from low morale,
sope dissention, and & secious lack of communication among many
staff and betwesn many staff and the Director.

The level of disyxuption and discontent haa reached much of the
outeide legal community including a number of jJjudges. Most of
these individuals, outside the ocffice, question the leadershlp of
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the current Director, but maintain tha position that there are a
nunber of truly outstanding lawyers and non-lawyers performing
admirably in the office. Without substantial change in the
Director’s leadership and the active and continuous oversight and
responsibility of the IDB, it is likely that there will be further
deterioration in the office and its respect in the legal and non-

legal community.

The IDPB and the Director should meet together in the very near
future to discusg the contents of this report. The Director should
inform the board as to whether ox not he agrees with the basic
tenor and facte set out In the report and will pledge to devote
all of his energies, with the oversight and cooperation of the .
board, to address all of the major problems that exist in the
program. The board should then aseess, in their own judgment,
whether +the Director can, in fact, undertake the new
responsibilities and leadershilp role. If they determine that he
can, he should be provided with all of the encouragement, gupport
and hard work that each I[DR member can provide.

Recommendation 5b:

Whatever determination is made by the IDB regarding the future
of the Directox, it is esgential that they prepare both shoxt term
and long term goals for improving communication and the general

atmosphere in the OPD,

Finding 6 .- Compensations

The salary scale for all employees in the OPD are extremely
low and do not compare favorably with virtually any other public
defender prograa in the country.

While the lawyer positions are designated full-time, few
public defenders are, in fact, working full-time, in large measure
because of the extremely low salaries. The office also operates
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without a clear, written salary pay scale which tends to confirm
the views of many that salary increases are not based primarily
upcn performance and experience,

Recommendation Sas

The 1IDB should adopt a formal sgalary schedule for all
personnel in the office and publish it. They should also approve
a written plan for performance review which should occur no less

than annually.

Recommnendation 6b:

The IDB and the Director should make one of their highest
priorities to increase the salaries of all staff, with an emphasis
on those who, by reason of smeniority, tenure, experience and
performance, demonstrate outstanding work. Every effort should be
made to increase the salary of attorneys to a level that would
permit the board to make all such positions full-time and to
- prohibit the outside practice of law for a fee.

Recommendation 6¢: The IDB should assess the disparity
between salaries of comparable staff at the 0ffice of the District
Attcrney and the staff of the OPD. The IDB should express to the
City-Parish and the appropriate menmbers of state government, the
need for parity between the two agencies, especially given that the
district attorneys were recently given a significant salaxy

increase by the state.

Finding 7 -_Private Practice:

It is unclear to us and to most of the public defenders, IDB
menbers and judges that we interviewed asz to what the gurrent OPD
policy is regarding full-time status and the privilege of
maintaining a private practice.

We received several quite different explanations of current
policy from several attorneys. The matter needs to be resolved as

43

By B EIENE B Ta LT i SR U IS0 B B



/
socn as pogsible to aveld continued confusion and the view that the

pollcy, whatever It may be, is not enforcged.

Concerns were repeatedly pregented to us both inside and
outside the office that some public defenders were abusing whatever
pellicy exists by giving priority to their private practice at the
expense of thelr public defender clientsa.

Recommendation 7a:

Because of the extremely low salaries currently paid to public
defenders at OPD, we do not recommend that they be prohibited from
mailntaining a private practice at this time, With improved
salaries, howaever, the IDB ghould work toward this goal.

Recommendation 7bt

Public defenders employed as staff attorneys at OPD shounld not
be allowed to repregent privately retained clients in any ¢riminal
matter pending in East Baton Rouge Parish, They should also not
" be pexmitted to work on thelr private cases or request the services
of any other staff member to work on their priyﬁf@uﬁaaes while
physically present In the Offlee of the Public Defendex. No
support staff member should be permitted to work on a private case
for a staff public defender while in the office or during the
normtal working day. All public defenders shonld maintain contact
with the 0OPD office during regular office hours s¢ that they may
be avallable to each of their public defender clients.

B ——

Finding 8 = Conflict of iInterest Caseg:

There are currently no standards or guidelines for the
appointment of private attorneys in cases in which the OPD has a
conflict of interest.

It was reported to us that the level of competence ¢of lawyers
on the list ranges from excellent to abysmal. The Director
controls the list in every way from enroliment to approval for
payment. The entire system needs to be eliminated and a new system
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instituted.

Recommendation Ba:

A new system should be developed for the appolntment and
payment of private attorneys in cases where the OPD has a conflict
of interest. Experience and qualification standards are essential,
ag well as training, support sexrvices, systematlic rotation and
specialized lists for complex cases., Special attention ghould be
given to appointing counsel in death penalty cases.

Recommendation 8bs
Reasonable compensation ghould be established for conflict

attorneys, taking into account the budgetary considerations of OPD

and the average hourly overhead of attorneys on the list. -

Attorney’s bills should not be cut arbitrarily and any substantial
cutg should be accompanied by 2 written explanation. A policy
sBhould be established for removal of attorneys from the list who
fail to perform adequately. -

Finding 9 - Appeals:
The attorney who handlesa all appeals in the district is

extremely overworked and cannot provide proper representation when

overwhelmed with cases.

s s —— e i

A method should be developed as soon ag possible to relieve
the appellate attorney of some of her cageload. This should be
accomplished either by shifting some appeals to other public
defender attorneys or appointing qualified mexbers of the private

bar.

———tain

The amount of OPD resources provided to cases in Juvenile
Court is particularly insufficient. It appears that, in part
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because the Juvenile Court is located outside the downtown area and
removed from the mainstream of OPD activity, the priority fox
sexvices is low. There i8 clearly a need for more staff resources.

Recommendation 10at

The IDB and the Director should give more priority to
representation in the Juvenile Court. This should be one of the
highest priorities in the fundralsing area,

Finding 11 - Training:

In the Baton Rouge OPD, there ig no in-house training provided
to personnel at any level. The only training opportunities
provided are allowances to attend out of town conferences. It is -
widely reported that these opportunities are given out in a highly
politicized manner, and that the trips are thought more of as perks
than real training opportunities.

Recommendation llat

A line item in the budget should be established to fund
training programs, both in-house and at regional and national
conferences. They should be established for entxy level and more

expexienced personnel, both lawyer and non-lawyer.

Recommendation 11lb:

Minimum annual training regnirementa should be established and
enforced foxr all staff. A procedure for the fair distribution of
out of town training opportunities should be established,
publiclzed, and enforced.

Recommendation llc:

1DB members and knowledgeable legal professionals within the
OFD and in the Baton Rouge legal community should be actively
recrulted to assist in providing regular training seminars at
P e
reduced cosats,
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Finding 12 - Supervigsion and Evalunation:
Supervision Bt are clearly not a priority for the

cucxent director of the OPD. No_staff member reports regular
contact with the Dirgctor, and we are told there has not heen a

gtaff evaluation for several yoars.

Many other programz, particularly those like Baton Rouge,
which have a director who does not carry a caseload, devote a major
portion of thelr administrative focus to supexvislon and
evaluation.

Recommnendation l2as3
A procedure and structure for the ongoing supexrvision and-
periodic review of all staff should be established, publicized and
implemented. The IDB, Directox and office leadership may want to
review the policies and procedures used in other jurisdictions

around the country.

Recommendation 12b:

There should be regular staff meetings of the entire office,
as well as frequent regular meetings of lawyexr and non-lawyer ptatff
within the office.

Finding 13 ~ Capital Cases/Caseload Relief:

There is no procedure for ensuring that OPD attorneys are
granted caseload relief when they are assigned a capital case. In
aeddition, several attoxneys are assigned multiple capital cases

gimultaneously, without relief from their regular caseload.

Recommendation 13a:

A system should be created, publicized and implemented to
provide caseload relief to an attorney who is near trial in &
capital case. Attorneys should not be appointed to two capital

cases at the same time,



Recommendation 13b:
The OPD should establish a special unit to handle capital
cases or serious felony caseg which are particularly complex and

time consuming.

Finding 14 - Support Services/Expert Witnessest

There is Inadeguate provision Ffor public defender staff
attorneys to have access to expert witnesses and other services
necessary for providing representation in serious cases. ZThere is
confusion among attorneys and judges as to whether the OFD or the
Judicial Expense Fund is intended to be the primary souxce of funds
for these sexvices. -

i T T

Funds for expert witnesses should be a line item in the QPD's
budget. 5Staff attorneys should be granted funds by the Director
upon establishing need. The Judicial expense fund should be used
in particularly costly situations which might jeopaxdize the OPD’s

budget.,

Finding 15 ~ Cost Recovery:

The cost recovery program 1is I1n disarray; monies are
collected by any one of four or five sources, and are not separate
because they are mized In with other revenues. In addition, the
public defenders themselves are often asked to collect the money,
which 1s inconsistent with their obligation to represent the ¢lient

in court.,

Recommendation l5a:

The program needs to inferm the judges of the agcounting
problems that are caused by their irregular practices with regaxd
to wollecting partial costs from clients of the QOPD. A single
uniform prccedure should be set up and maintained. Public defender
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clients who can afford to pay all or a portion of their legal
services should ba required to do so.

10. Congluaion

In the Office of the Public Defender in Baton Rouge, there is
a nucleus of excellent attorneys who are dedicated to providing
quality representation teo their clients in an efficient and
prefessional manner. Among those on the non-attorney staff are
also some people who provide a high level of commitment and
professicnalism to the office, Among the members of the Indigent
Defender Board, there ls an emerging awareness of the importance
of building on the strengths of the O0PD, and addressing the
identified weaknaessea. The underlying issue of iInadequate and

unreliable funding is a serious one, which has a major impact on -

the process of improving the system; however, under strong
leadership, there is a great deal that can be accomplished to

improve the program within the existing funding structure. The
board and the director must commit to improving the system within
exizting financial parameters while simultaneously seeking
additional resources from the parish, the state, and alternative

gources.

In the operation of a public defender program, effective

managenent is essential to the provision of quality representation.
There are talented and dedicated attorney and non-attorney
personnel on the OPD staff. However, the impact that they could

" have is somewhat muted by the excessive caseloads and lack of

adequate support they receive in current conditions. Without a
sound administrative c¢omponent, supported by well allocated
resources, the misslon of the program is inescapably compromised.
In the indigent defense system in East Baton Rouge Parish, a wide
range of these kinds of problemg must be addressed as soon as
poasible, to avoid further deterioration of the guality of the
services provided by the program.
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DEVELOPMENT OF THE LOUISIANA INDIGENT DEFENDER BOARD

A. Introduction

The Louisiana Indigent Defender Board is actively engaged in the serious study of criminal justice issues
affecting the rights and obligations of indigents accused of crimes in this state. Evident in this study is that the
provision of counsel and other necessary defense services to the poor has a long and rich history in English and
American law. More particularly, Louisiana’s contribution to this history--through its legislatures, courts, and bar--
has been significant and fruitful. Still, no one would suggest that the mechanism affecting the provision of defense
services to the poor is settled or even beyond improvement.

In order to limit government authority and secure a number of "unalienable Rights,” the states ratified, as
part of our Constitution, the Sixth Amendment.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

Likewise, in the Constitution of the State of Louisiana (1974), these rights are confirmed in Article I,
Section 13:

When any person has been arrested or detained in connection with the investigation or commission
of any offense, he shall be advised fully of the reason for his arrest or detention, his right to
remain silent, his right against self incrimination, his right to the assistance of counsel and, if
indigent, his right to court appointed counsel. In a criminal prosecution, an accused shall be
informed of the nature and cause of the accusation against him. At each stage of the proceedings,
every person is entitled to assistance of counsel of his choice, or appointed by the court if he is
indigent and charged with an offense punishable by imprisonment. The legislature shall provide
for a uniform system for securing and compensating qualified counsel for indigents.

Over two centuries of experience, however, has taught us that the delicate balance between the rights of the
individual and the just powers of the government is no easier to strike today as it was then.

The Louisiana Indigent Defender Board has been forced to maneuver this difficult terrain with the
realization that notions of fairness and decency toward people are ever evolving, that resources are limited in every
area of the criminal justice system, that criminal dockets are growing at an unprecedented rate, and that the
abatement of crime is nowhere in sight. The rights of all individuals accused of crimes and presumed innocent are
imperiled by a system which does not exercise self-reflection and continue the search for answers to systemic
problems: ours is not to disrupt the balance between individual rights and the common weal but to seek a new
balance founded upon solutions to real and serious problems facing the criminal process.

Created by Supreme Court Rule on July 1, 1994, the Louisiana Indigent Defender Board has worked

diligently to accomplish the mandates of the Rule. The Board studies, analyzes and addresses an array of problems
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inherent in the provision of criminal defense services to the poor. In its first year of existence, the Board moved
forward on many fronts, including: the promulgation of eight chapters of the Louisiana Standards on Indigent
Defense, development of capital and non-capital certification programs, development of rules and guidelines affecting
the use of expert witnesses and specialized tests, provision of supplemental funding for felony defense (particularly
services involved in the defense of those charged with capital crimes), defraying of expenses for expert witnesses
and specialized scientific testing, and technical assistance.

Detection and prosecution of crime is becoming more sophisticated and effective; criminal defense practices
are becoming more specialized, complex, and--particularly in the area of capital defense--more volatile. The
interplay of these factors has resulted generally in declining sources of funding for indigent defense and increased
indigent defendants. In the latest study completed (Fiscal Year 1990), approximately 74 billion dollars was spent
in this country on criminal justice. Only 2.3% of this amount was expended on providing assistance to indigent
defendants, while 7.4 % was provided for prosecution, 12.5% on courts, 33.6% on corrections, and 42.8% on police
protection.

In addition to lack of funding and soaring caseloads, indigent defense systems have witnessed a nation-wide
move toward longer and often mandatory sentences, enactment of more crimes, decrease in plea bargains, attempts
by the judiciary to control increasing dockets resulting in less preparation time for attorneys, inattention to screening
eligibility for defendants, and increase in death penalty cases. Longer and mandatory sentences and a general
decrease in plea bargains have resulted in more jury trials; more crimes means more defendants, many of them
requiring the services of public defenders; efforts by courts to contro! their dockets add pressures to already
understaffed and under-supported public defender offices; lack of proper screening and recoupment procedures
burden the system and add to caseload and funding problems; and the increase in death penalty cases, which are
by nature complex, time consuming, and expensive, drain resources from other cases. The problems attendant the
indigent defense system in this country have caused at least one fundamental shift in the way in which attorneys are
called upon to provide effective assistance of counsel. Rather than attack specific acts of counsel in the
representation of a defendant, attorneys have begun to attack the system through which representation is provided.
Attorneys in various states have begun to challenge the appointment process as unduly burdensome. Despite these
attacks on the system, states recognize their obligation to provide indigent criminal defense services and the push
is on to redefine the state’s responsibility in shouldering this burden.

B. The Establishment of Indigent Defender Boards
As mandated by the newly adopted constitution, the legislature, in 1974 began its wholesale revision of the

indigent defender system in Louisiana.' In that year, the legislature provided for indigent defender boards in the

! See 1974 La.Const. Art. I, §13.



respective judicial districts and passed legislation to allow some of the criminal court funding to defray the expenses
of indigent defense.> Two years later, in 1976, the legislature provided for an interim state board (which was to
last until January 1, 1978) to assist in the organization of the local indigent boards and, importantly, funded the local
boards to some extent.® In this same act, the legislature set up the present form of funding for the local boards.*
Since the inception of the present system for providing indigent defense several legislative acts have affected its
funding circumstances: state funding, in the form of $10,000 warrants to each board, has not been forthcoming
since the initial disbursement; recent changes in the law have removed responsibility from the local government for
expenses directly relating to an indigent client’s defense; the legislature has provided local funding revenues from
bond forfeitures and licensing fees for bonding companies; and supplemental funding through the Louisiana Indigent
Defender Board has been provided.®
C. Study of the Indigent Defense System

In December of 1990, aware of the problems with the provision of indigent defense services in the state,
the Louisiana Supreme Court appointed a seventeen-member statewide Indigent Defender Board Committee of the
state’s Judicial Council and asked that it study and recommend changes to Louisiana’s indigent defense system. The
Committee met throughout 1991, and retained the Spangenberg Group, a nationally known firm expert in indigent
defense systems, to prepare a report on the state of indigent defense in Louisiana. The report of the Spangenberg
Group and the committee’s research confirmed the dire situation in Louisiana. Among other troubling revelations,
a comparison of Louisiana’s indigent defense system with eighteen other similarly situated states demonstrated that
Louisiana ranked last in expenditures per case and second-to-last in expenditures per capita on indigent defense.
The median cost per case among the nineteen states studied was $280.48; Louisiana spent $100.03 per case. The

median per capita expenditure for the states was $5.46; Louisiana again ranked near the bottom, spending $2.37

Section 13. When any person has been arrested or detained in connection with the
investigation or commission of any offense, he shall be advised fully of the reason for his arrest
or detention, his right to remain silent, his right against self incrimination, his right to the
assistance of counsel and, if indigent, his right to court appointed counsel. In a criminal
prosecution, an accused shall be informed of the nature and cause of he accusation against him.
At each stage of the proceedings, every person is entitled to assistance of counse] of his choice,
or appointed by the court if he is indigent and charged with an offense punishable by
imprisonment. The legislature shall provide for a uniform system for securing and compensating
qualified counsel for indigents.

2 See 1974 La.Acts No. 401, §2; 1974 La.Acts No. 238, §1.
3 See 1976 La.Acts No. 653, §1.
4 Id.

5 See La. R.S. 15:146; R.S. 22:1065.1.



per capita. The study also showed that, despite a 45% increase in caseload during the period from 1986 to 1990,
expenditures actually dropped during this period.
D. The Task Force and Its Recommendations

The committee’s work gave way to the establishment of the Task Force on Indigent Defense, created by
Executive Order in early 1994. The Task Force, a collaborative effort among all three branches of government,
concluded that serious problems faced the indigent defense system in Louisiana and that immediate action was
necessary. Among the recommendations of the Task Force were that the Supreme Court should establish a
statewide indigent defender board to address the most pressing problems facing the system. It was recommended
that the legislature provide no less than $10 million, which would be available to the district indigent defender
boards through the state board as supplemental funding. The Task Force also recommended that the legislature
should begin work to develop an indigent defense system which could adequately provide supplemental funding and
assistance to the state’s district indigent defender boards. In keeping with the recommendations of the Task Force,
the Louisiana Supreme Court promulgated La.S.Ct. Rule XXXI, establishing the Louisiana Indigent Defender Board.
The legislature provided $5 million in funding for the Board’s initial fiscal year and $7.5 million in funding for its
second fiscal year.
‘ In the creation of the Louisiana Indigent Defender Board, the Louisiana Supreme Court has attempted to
address some of the specific issues discussed above and, generally, address the systemic situation of the present
indigent defender programs. The Board is composed of no less than seven and no more than 15 persons, appointed
by the Chief Justice with the concurrence of a majority of the Associate Justices. In addition to the necessary and
usual powers of the Board, the Supreme Court Rule charges the Board with certain responsibilities toward improving
the administration of criminal justice in the arena of indigent defense. The Supreme Court has provided, as the
purpose of the Rule, the following: The intent of this Rule is to supplement the existing system of indigent defense

within the state to the extent permitted by legislative appropriations.



REVIEW OF ONGOING LIDB PROGRAMS

A. The Capital Program

The Capital Fund Program was designed to address specific problems encountered by district boards in
defending the rights of indigents charged with capital crimes. The Board allocated $1,959,092 to this Fund to cover
the costs of counsel, overhead, out-of-pocket expenses and investigative fees in capital cases. The Fund directly
supplemented qualifying district boards and was used to defray expenses in 134 capital cases. In conjunction with
this Program, the Board developed practice standards for defense counsel and a certification program by which
attorneys wishing to represent indigent clients charged with capital crimes must be approved by the Board.

In an effort to keep costs down while maintaining quality defense services, the LIDB expanded its capital
fund to allow for direct technical assistance from attorneys and trained professionals to supplement and assist counsel
of record in capital cases. Rather than funding an entire capital case, the program is able to give precision
assistance in those areas of a case which require special services. In over 20 cases, defense attorneys were able
to take advantage of specialized assistance on a limited basis in preparing cases for trial. Such assistance has
alleviated, in some instances, the need for continuances and allowed for stronger defenses at trial.

The LIDB provides counsel in capital cases at the request of the district court or the district indigent
defender board in jurisdictions which do not have certified counsel or conflict-free certified counsel. To districts
handling numerous capital trial court cases, the LIDB provides additional funding through Capital Program contracts
and grants.

In fiscal year 1995-1996, the Board directly funded seventy cases in whole or in part. In some
circumstances, the Board provided funds for investigation only; in others, the Board provided funds for lead
counsel, associate counsel and investigation or costs of associate counsel only. The LIDB funded an additional fifty-
five trial court cases and nine capital appeals through Capital Program grants and contracts made directly with
qualifying district indigent defender boards, for a total of one hundred thirty-four capital cases handled outside the
district indigent defender board system.

Even with accurate caseload statistics, it is still difficult to assess a reliable figure for cost of counsel in
a trial-level capital case. Notwithstanding this caveat, the LIDB is presently able to budget approximately $65,000
for a serious capital case. At its continuing budget level, the LIDB budgets approximately $25,000 for a capital
appeal, depending on the length and complexity of the case.

Review of the district indigent defender board caseload statistics reflects jurisdictions in which capital cases
are indicted with higher frequency. Caddo (the First Judicial District), Calcasieu (the Fourteenth Judicial District),
Lafayette (the Fifteenth Judicial District), East Baton Rouge (the Nineteenth Judicial District), Jefferson (the
Twenty-Fourth Judicial District), and Orleans carry large numbers of capital cases. Less populous multi-parish

jurisdictions constantly carry capital cases. These include DeSoto/Sabine (the Eleventh Judicial District); Livingston



and Tangipahoa (two parishes in the Twenty-First Judicial District), Ouachita and Morehouse (the Fourth Judicial
District), and St. Tammany and Washington (the Twenty-Second Judicial District).

Additionally, several judicial districts carry at least one capital case at all times: Lincoln and Union
Parishes (the Third Judicial District), East Carroll, Madison and Tensas (the Sixth Judicial District); Grant (the
Thirty-Fifth Judicial District); St. John the Baptist (the Fortieth Judicial District). Rapides Parish, the Ninth Judicial
District, experienced a significant rise in the number of capital cases in calendar year 1995, due to an increase in
gang-related homicides.

The district indigent defender boards and the LIDB are charged with the duty to provide effective assistance
of counsel. The experience of the Board has indicated that early notice and attorney intervention in capital offenses
frequently result in reduction of the charge. Reduction of a first-degree murder charge results in substantial savings
to the district indigent defender boards and the LIDB in particular, and the criminal justice system and the state,
in general.

Changes in criminal law affect the number and types of cases in which the death penalty is sought. The
1995 amendment to Louisiana Revised Statute 14:42--imposing the death penalty for aggravated rape when the
victim is under 12 years of age--has resulted in a marked increase of capital indictments, as many as twenty
statewide by September, 1996.

When the LIDB is asked to provide counsel for an indigent defendant charged with first-degree murder,
the staff gathers public record details of the offense and the procedural posture of the case. If appropriate, staff
contacts available certified counsel. In jurisdictions that carry constant numbers of capital trial court cases, the
LIDB recommends that the district indigent defender board retain contract conflict counsel. Caddo, Calcasieu,
DeSoto/Sabine, East Baton Rouge, and Orleans Parishes have panels of contract conflict counsel in place. When
district indigent defender boards have shown that caseload and financial data warrant assistance, the LIDB has
provided financial assistance for these conflict panels.

Contract conflict panels afford district indigent defender boards quality and financial control. The district
board selects the attorneys who will provide counsel to indigent defendants accused of first-degree murder and sets
contract wages. The LIDB, by way of contrast, pays a presumptive overhead rate of $40.00 an hour and attorney’s
fees of $17.65 an hour.

Attorneys on contract conflict panels are able to handle more capital cases at significantly lower cost than
are those attorneys appointed on a case-per-case basis billing at $57.65 an hour. -

B. The Louisiana Appellate Program

The Project officially began with a grant agreement in March 1996 between the Louisiana Indigent
Defender Board and The Louisiana Appellate Project, which received its non-profit corporation status in late March.
James H. Looney, Esq., formerly a public defender in the Twenty-Second Judicial District, was hired in May as

the Executive Director of the Project.



The Project was designed with the following goals in mind: (1) To offer to all district indigent defender
board non-capital felony appellate services at a minimum of cost; (2) Lowering caseloads of individual attorneys
in the districts; (3) Controlling more closely caseloads of appellate attorneys; (4) Reducing costs to the district
boards for the provision of these services; (5) Create and maintain a solid and informed core group of attorneys
versed in the delivery of appellate services to indigent clients; (6) Facilitate communication among the attorneys in
the various appellate court circuits; (7) Provide for education to all interested attorneys and support staff in appellate
and writ practice; and (8) Maintain a professional and enlightened appellate practice in the State of Louisiana.

Contracts were drafted for districts wanting to participate in the Project in accordance with La. R.S.
15:150. This legislation allows the creation of Regional Defense Service Centers, whereby numerous district
indigent defender boards may contract to provide defense services in particular fields of practice, including non-
capital felony appeals. District boards were offered an opportunity to participate, effectively transferring all non-
capital felony appeals to the project.

At this time twenty district boards have opted to participate in the program, eight are in the process of
reviewing the contract for participation, and twelve have selected to study the system longer before making a
decision. The Orleans Indigent Defender Program, due to the volume of appeals coming from that office, will be
brought into the project at a later date.

The Project is designed to have Supervising Attorneys and Contract Attorneys in each of the appellate court
districts, with some overlap in the Fourth and Fifth Appellate Court Circuits. Because three judicial districts belong
to more than one appellate circuit, the Project is targeting forty-three regional contracts as its goal. Every eligible
district in the State has been contacted by mail, through the chief defender if one was listed and through the board
chairperson where necessary. Additional contact has been made with some districts by telephone and in person.

As of September, the Project was handling an estimated ninety percent of the new indigent appellate work
in the First Circuit. The remaining circuit programs are being phased in at a rapid pace.

The Project’s staff has developed the appropriate forms for receipt of appeals from participating districts,
with an emphasis on the particular rules of the appellate and trial courts. The forms have been sent to all
participating districts and have been shared with other districts and persons who have expressed an interest.

Specifically, the Project has developed steps to convey a new case to the Project, including instructions to
the trial attorney to file and conduct any necessary hearings on post-trial motions, such as motion for new trial,
motion for post verdict judgment of acquittal, motion to reconsider sentence and the motion for appeal.

The first report of a new appeal is sent to the supervisor of that appellate circuit as soon as the case is lost
in order that the supervisor or assigned attorney can have the trial attorney’s impressions of the case while it is fresh
on the attorney’s mind. The second report comes after sentencing. At this point the case officially belongs to the

Project. The supervisor assigns the case to an attorney, either himself/herself or a contract attorney. The
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supervisor then notifies the local clerk of the assigned attorney (so that the proper name is placed on the record),
the local indigent defender office (so the staff knows to whom inquiries are to be referred) and the Court of Appeal.

The assigned attorney then promptly communicates by letter to the new client informing the client of the
attorney’s name and address. A fact sheet is enclosed, which describes the appellate process and answers some of
the most commonly asked questions. The letterhead used by the appellate attorneys includes the name and address
of the specific attorney, the supervisor (if not the writer of the letter) and the director. In this manner, it is hoped
that any complaints will be sent by the client or his family to the supervisor or the director so they may be handled
in an expeditious manner.

In an effort to improve the work in the trial offices around the state, the Project is designing a method of
providing memoranda on recent cases and problems noted in transcripts to any district office requesting such
information. Thus far, twenty-seven districts have expressed an interest in receiving these legal updates.

The Project is expected to use a total of twenty contract attorneys, including the Executive Director, to
handle the work. Efforts to recruit the staff are proceeding. Contracts were drawn for both supervisors and
appellate attorneys. All attorneys involved in the Project, including the Executive Director, Supervisors, and
Contract Staff, will carry a caseload. The staff is complete in the First, Fourth and Fifth Circuits. Supervisors and
some contract staff attorneys have been secured for the Second and Third Circuits. (A complete listing of the staff
appears below.) It was decided that the Fourth and Fifth Circuits would be combined under one supervisor, rather
than two, to allow better use of the staffing in light of the projected workload and the close geographical proximity
of these areas. '

The attorneys selected for the Project in the First Circuit have an average of fourteen years experience in
the practice of law. They range from five to twenty-five years of experience. In the Fourth and Fifth Circuits, the
average is also fourteen years experience, with a range of ten to seventeen years. The supervisors, including the
Executive Director, average almost seventeen years experience with a range of fourteen to nineteen years.

In addition to James H. Looney (Covington) as Executive Director, the following attorneys have been
retained on a contract basis to handle non-capital felony appeals:

First Circuit: Edward R. Greenlee (Supervisor, Baton Rouge); Margaret Smith Sollars (Thibodaux);
Frederick Kroenke (Baton Rouge); Lloyd S. Sibley (Holden); Frank Sloan (Covington); and Bertha M. Hillman
(Thibodaux).

Second Circuit: J. Wilson Rambo (Supervisor, Monroe); Peggy Sullivan (Monroe); Geary S. Aycock
(Monroe); Amy C. Ellender (Mer Rouge); and Richard J. Gallot, Jr. (Ruston).

Third Circuit: Paula C. Marx (Supervisor, Lafayette); Edward K. Bauman (Lake Charles); Lawrence C.
Billeaud (Lafayette); and Phyllis E. Mann (Alexandria).

Fourth & Fifth Circuits (Excluding Orleans): William R. Campbell, Jr. (Supervisor, New Orleans); Laurie
A. White (New Orleans); Bruce G. Whittaker (New Orleans); and Linda Davis-Short (Gretna).
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The following districts are presently participating in the Louisiana Appellate Project: The First JDC (Caddo
Parish); The Second JDC (Bienville, Claiborne, and Jackson Parishes); The Fourth JDC (Morehouse and Ouachita
Parishes); The Sixth JDC (East Carroll, Madison, and Tensas Parishes); The Eighth JDC (Winn Parish); The
Eleventh JDC (Desoto and Sabine Parishes); The Fourteenth JDC (Calcasieu Parish); The Fifteenth JDC (Acadia,
Lafayette, and Vermilion Parish); The Seventeenth JDC (Lafourche Parish); The Nineteenth JDC (East Baton Rouge
Parish); The Twenty-First JDC (Livingston, St. Helena, and Tangipahoa Parishes); The Twenty-Second JDC (St.
Tammany and Washington Parishes); The Twenty-Fourth JDC (Jefferson Parish); The Twenty-Fifth JDC
(Plaquemines Parish); The Twenty-Eighth JDC (LaSalle Parish); The Thirty-Second JDC (Terrebonne Parish); The
Thirty-Fourth JDC (Plaquemines Parish); The Thirty-Fifth JDC (Grant Parish); and, The Thirty-Seventh JDC (Cald-
well Parish).

C. The District Assistance Fund Program

The District Assistance Fund was established to directly supplement the locally-generated funds of the
district indigent defender boards; the program also allows for the state-wide collection of data relating to the delivery
of defense services. Of the $7.5 million total budget, the Board allocated $4,000,000 to this fund, which were
disbursed quarterly through the year. The funds were provided to thirty-two eligible district boards based on their
caseload and annual revenue.

District boards in the following six judicial districts are eligible to participate in the DAF, but have not
applied: the Fifth (West Carroll, Richland and Franklin Parishes); Tenth (Natchitoches Parish); Twentieth (East
and West Feliciania Parishes); Thirty-First (Jefferson Davis Parish); Thirty-Sixth (Beauregard Parish); and Thirty-
Seventh (Caldwell Parish). Only the Sixteenth (Iberia, St. Martin and St. Mary Parishes) and the Twenty-Third
(Ascension, Assumption and St. James Parishes) Judicial Districts do not impose at least $25.00 in court costs. As
such they are the only two judicial districts which are ineligible to apply for DAF monies and the Expert
Witness/Testing Fund.

Through the District Assistance Fund Program, the Board gathered preliminary data on indigent caseloads
throughout the state as well as compiled the first comprehensive directory of attorneys providing defense services
to indigent clients. Responses to the DAF applications in 1994 indicated that data was neither routinely nor
uniformly collected or maintained. While the Data Dictionary (in the District Assistance Fund rule and application
form printed in its entirety under the Reference Section of the Annual Report) helps assure uniformity in caseload
reporting, uniform case counting remains a system-wide problem within the criminal justice system. With the
proposed acquisition of a uniform case counting database, currently in use by district attorneys throughout the
country, including one district attorney in Louisiana, the LIDB intends to resolve the case counting problem for
indigent defenders. Uniform and verifiable data is the most reliable basis for determining cost-effectiveness and

assuring accountability for the use of public funds in indigent defense.

12



The following caseload statistics were compiled from DAF applications and CMIS, the Court Management
Information System. Generally, these statistics include cases in which the court appoints conflict counsel. The
apparent drop in indigent defender cases is due not to a decrease in actual caseloads but in a statistical adjustment
which was made possible through more accurate reporting. District indigent defender boards are now able to break
out specific classes of cases--such as "Traffice Trial Court Cases"--and report the actual number of these cases
which are handled by public defenders. The statistics demonstrate, however, that there has been a rise in the
number of capital, felony, and misdemeanor cases handled by the public defense bar. Drops in the numbers of
appeals, both felony and capital, are due in part to the handling of these cases through the LIDB’s Capital and Non-
Capital Appellate Programs.

Defender Caseload 1994 1995

Capital Trial Court Cases 196 214
Non-Capital Felony Trial Court Cases 39,690 41,958
Misdemeanor Trial Court Cases 42,862 43,318
Traffic Trial Court Cases® 39,833 13,209
Juvenile Trial Court Cases 15,515 12,501
Other Trial Court Cases 5,179 3,629
Capital Appeals 50 13
Felony Appeals 673 454
Other Appeals 59 24
Miscellaneous Cases’ 30,041 23,268
Total Defender Caseload 174,098 138,588

Information provided in the 1995 District Assistance Fund Expenditure questionnaire reflects an increase
in the number of counsel. Reporting districts indicate that an additional twenty-eight attorneys were hired with
supplemental funds from the DAF. By adding lawyers the caseload, per attorney, is reduced in compliance with
the caseload standards set by the LIDB. For example, the First Judicial District hired four attorneys. With a
reported felony caseload of 3,783, the addition of four felony attorneys to the fourteen felony defenders on staff
and contract reduced the overall per-attorney felony caseload from 270 cases to 210 cases. While higher than the
LIDB standard of 150-200 felonies per attorney, the expansion of staff shows the district’s significant progress
toward compliance with the Standards.

The following district indigent defender boards retained additional counsel and attorney unit support as

indicated: the Fourth Judicial District, two lawyers, one investigator and one secretary; the Ninth Judicial District,

SWhere district boards indicated they did not handle traffic matters, the traffic statistics were removed from their
total caseload.

"Districts reporting total caseload frequently did not provide statistics broken out into categories.
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one lawyer; the Eleventh Judicial District, one lawyer; the Fifteenth Judicial District, seven lawyers and five
investigators; the Nineteenth Judicial District, four lawyers; the Twenty-First Judicial District, one lawyer; the
Twenty-Second Judicial District, two lawyers, one paralegal and one investigator; the Twenty-Fourth Judicial
District, four lawyers; the Twenty-Eighth Judicial District, one lawyer; the Thirty-Second Judicial District, two
lawyers and one investigator.

Adding attorneys to a stable caseload reduces the per attorney caseload. The addition of attorney unit
support, reduces workload. Hiring investigators, paralegals and clerical workers reduces the amount of attorney
time spent investigating cases, performing legal research, typing and filing motions, opening and closing cases and
maintaining accurate data.

The reduction of attorney caseloads and workload ensures more time for each case. By providing more
time and attorney unit support, defendants are assured effective assistance of counsel. By providing effective
assistance of counsel, district indigent defender boards reduce the number of cases which will be reversed and
retried. Lowering the reversal and retrial rates reduces costs for the entire criminal justice system. Reducing
caseload and workload are two effective cost containment methods over which district boards have control.

D. Expert Witness/Testing Program

The Expert Witness/Testing Fund Program accomplished two goals: The program provided access for
district indigent defender boards to funds to defray in whole or in part the costs associated with court-ordered
defense experts and specialized scientific testing; the program also resulted in the promulgation of guidelines on the
use of experts and tests and a schedule of reasonable fees one would expect to spend on many of the most common
areas of specialization. The Board supplied $405,848 to district boards to defray costs in 70 cases where experts
were ordered by the district court.

The LIDB also serves as a informal repository of names and companies for attorneys seeking specialize
assistance in capital or serious felony cases. In order to keep costs to a minimum, the LIDB requires a judicial
finding that an expert or test is constitionally required before the funds are expended. As such, the LIDB avoids
usurping judicial authority or defraying expenses for these services which the constitution does not require.

E. Pro Bono Program

The Louisiana Indigent Defender Board has worked closely with pro bono legal and community
organizations around the state in an effort to encourage experts, lawyers, and support personnel to handle cases free
of charge or at a reduced cost to the system. Several attdrneys and other professionals have agreed to handle or
consult on capital and serious felony cases without reimbursement from the indigent defense system. Individual
attorneys and law firms have been generous in lending technical support, services, and even office space for
attorneys with indigent clients.

The Board also in engaged in active dialogue with several regional non-profit legal providers to assist in

the efficient flow of cases and the transfer of clients. The Rules Advisory Committee is studying the possibility of
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providing practice guidelines for attorneys electing to provide pro bono services to indigents accused of crimes.
Staff have also participated in various programs through local law schools to educate and encourage participation
of attorneys and law students at no cost to the state.

F. Criminal Justice Standards Program

Through the Rules Advisory Committee, the Board has developed and promulgated eight chapters of the
Louisiana Standards on Indigent Defense. Those chapters completed include the following:

Chapter 1. Standards Relating to the Performance of District Indigent Defense Systems. This standards
relate to the structure and mechanics of indigent defense systems on the district level, including staff, contract, and
appointive roster systems.

Chapter 3. Standards Relating to the Determination and Verification of Indigency of Persons in Need
of Defense Services. Aimed at getting indigent defender boards more actively involved in the trial court’s
determination of indigency, this chapter works within the present law to take full advantage of the indigency hearing.

Chapter 6. Standards Relating to the Performance of Counsel Providing Representation to Indigents.
These standards cover the general practice of law involving indigent clients charged with any crime.

Chapter 7. Standards Relating to the Provision of Counsel to Indigents Accused of Capital Crimes. In
conjunction with the Board’s certification procedure, these standards are aimed at the specialized defense work
involved when representing an indigent client charged with a capital crime on both the trial and appellate levels.

Chapter 8. Standards Relating to the Provision of Counsel to Indigents in Non-Capital Cases on Appeal.
These standards articulate good practice guidelines for counsel involved in non-capital appellate work.

Chapter 9. Standards Relating to Conflicts of Interests in the Representation of Indigents. These
standards address a number of areas which present actual or potential conflicts of interests and set good practice
standards in such circumstances.

Chapter 11, Standards Relating to the Qualification and Compensation of Staff, Contract, and Appointed
Counsel Involved in Indigent Defense. Based on the compensation rates of assistant district attorneys, these
standards set recommended minimum levels of remuneration of similarly-situated defense counsel for both general
felony practice and those involved in capital defense.

Chapter 12. Standards Relating to Workload and Support Services for Counsel Providing Representation
to Indigents. These standards provide recommended case load levels for defense counsel and articulate good
practice methods for the use of support services.

G. Attorney Certification Program

The Board’s Certification Review Committee reviews each application for certification to ensure that the

applicant meets the minimum guidelines promulgated by the Board. The list of certified attorneys are supplied to

district court judges, the Louisiana Supreme Court, the Louisiana State Bar Association, and all certified attorneys.
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Thus far, the LIDB has certified 185 attorneys in the areas of trial and appellate work. These attorneys are required
to attend continuing legal education classes in their areas of expertise and stay current on developments in the law.
H. Technical Assistance Program

An ad hoc committee of the Board is actively engaged in reviewing both the overall parameters of a case-
tracking system and specific computer software designed to assist attorneys in preparing for and tracking indigent
defense cases. The committee has developed standardized guidelines for systems which would allow state-wide
accounting of each case, including the name, race, and gender of the accused, as well as charges, dispositions,
sentences, and attorney time. In the next phase of this project, the Board will assist district indigent defender offices
in the purchase of systems designed to improve the efficiency of defense services and provide a basis for realistic
budgetary projections.

An ad hoc committee of the Board has worked on issues regarding the determination of indigency and
partial indigence. The focus of this committee’s work has been to address problems surrounding the determination
of indigence. Louisiana law, particularly LSA-R.S. 15:148, deals with the less common situation of providing
reimbursement to the indigent defender for services rendered on behalf of a defendant initially declared indigent and
who subsequently hires retained counsel. The more common problem facing indigent defendants, defenders and
trial judges, and not addressed in LSA-R.S. 15:140, involves retained counsel who subsequently seeks to have the
client declared indigent and requests attorney or expert witness fees.

The Louisiana Indigent Defender Board is also actively involved in gathering data on the delivery of defense
services. The Board must have accurate first degree murder arrest statistics for at least two purposes: to provide
a framework for a realistic, sound budget and to establish the number of certified counsel needed for capital defense.

Prior to the establishment of the LIDB, there was no central repository for caseload statistics. As a
prerequisite to participation in the District Assistance Fund and the Expert/Witness Testing Fund, La. S.Ct. Rule
XXXI requires caseload statistics, including capital case data. The LIDB based its budgetary needs in fiscal year
1994-1995 on an estimated 100-150 capital cases at the trial and appellate levels. Data collected showed a capital
caseload of double that estimate--approximately three hundred cases.

Through the Technical Assistance Program, the Board has been able to defray the direct costs of
investigations in numerous felonies around the state. Through direct grants to several district indigent defender
boards, offices have been able to hire full-time investigators to carry out needed work, saving those districts and
the state thousands of dollars which would have been paid through the courts on an hourly and case-by-case basis.
The Board has also provided technical and computer services to regions of the state handling large numbers of
capital cases. Through computerization and technical support, these offices have managed to maintain an ever-

increasing caseload without the need for countless delays in the judicial process.
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1.0  Introduction

In September 1997, Numa V. Bertel, Jr., Director of the Orleans Indigent Defender
Program, and the Orleans Indigent Defender Board entered into a contract with The Spangenberg
Group to conduct a review of the operation of the Orleans Indigent Defender Program. The
Spangenberg Group, located in West Newton, Massachusetts, is a private consulting firm
formed in 1985. The Spangenberg Group conducts research and provides technical assistance to
indigent defense programs around the country, and is the nationally-recognized expert in the area
of indigent criminal defense services.

The Spangenberg Group brings to this study both an expertise in indigent defense
systems nationwide and in-depth knowledge of Louisiana's indigent defense system. In 1992,
following a comprehensive statewide study, The Spangenberg Group released a report, Study of
the Indigent Defender Program in Louisiana. This study was conducted at the request of the
Louisiana Supreme Court Judicial Council's Statewide Indigent Defender Board Committee.
Later that year, at the request of the Indigent Defender Board of the 19th Judicial District in East
Baton Rouge Parish and on behalf of the American Bar Association Bar Information Program,
members of The Spangenberg Group travelled to Baton Rouge, where they reviewed that parish's
indigent defense program and produced a report entitled 4 Study of the Operation of the Indigent
Defense System in the 19th Judicial District East Baton Rouge, Louisiana. In 1994, when the
statewide Louisiana Indigent Defender Board (LIDB) was set up as a result of Louisiana
Supreme Court Rule 31, Robert Spangenberg, President of The Spangenberg Group, served as an
advisor to the LIDB. In 1995 and 1996, The Spangenberg Group performed additional work for
the LIDB, focusing on indigency determination, partial indigency and cost recovery.

While the LIDB has been in existence for only four years, its effect on indigent defense
programs around the state, and in Orleans Parish in particular, has already been significant.
Through its District Assistance and Expert Witness funds, the funding it provides for Orleans'
Conflict and Appellate Panels, LIDB's Louisiana Standards on Indigent Defense, and technical
assistance expertise, the LIDB has contributed to a substantial improvement in the state's
indigent defense programs in recent years. In New Orleans, most recently, in October 1997,
LIDB awarded the Orleans Indigent Defender Program a $250,000 emergency grant for FY 96-

97, following a sharp decline in the traffic violation revenues which provide most of the



program's funding.

While LIDB's resources have had significant impact on the operation of the Orleans
Indigent Defender Program, many of the problems present in 1991,! when Rick Tessier filed his
motion requesting that the Orleans Criminal District Court find him ineffective pre-trial, persist.
Criminal District Court public defenders estimated that their open caseloads are at or above the
level Mr. Tessier was carrying in 1991; because their caseloads are so high, public defenders still
do not have "the ability to investigate fact or law;" and despite a modest increase in investigative
and secretarial staff, public defenders still lack sufficient support to adequately prepare.

The day to day operations of the Orleans Indigent Defender Program (OIDP) are overseen
by Numa V. Bertel, Jr. Mr. Bertel has been the OIDP Director since 1975. Mr. Bertel is assisted
by Tilden Greenbaum, the OIDP Chief of Trials, who has been with the program since 1972, but
was only recently appointed to fill this new position.

While the operation and management of the OIDP are inextricably linked to the quality of
representation the program is able to provide, in conducting this study, The Spangenberg Group
focused on the OIDP's operation and management by examining the following areas: budget;
compensation; supervision/evaluation of attorney and support staff; training; allocation of
attorney and support staff time and resources; role of the Orleans Indigent Defender Board

(OIDB); caseload; capital case data; juvenile case data; and office policies and procedures.

2.0  The Site Visit

Robert Spangenberg, President of The Spangenberg Group, and Senior Research
Associate Catherine L. Schaefer spent the week of October 20th, 1997 at the Orleans Indigent
Defender Program. During the course of the week, we spoke to public defenders, support staff,
judges and others familiar with the OIDP. Our interviews with over 50 people gave us valuable
insight into the operation of the OIDP.

We spent significant time with Mr. Bertel and Mr. Greenbaum, who provided us with an

I' See State of Louisiana v. Leonard Peart et. al., Criminal District Court, Parish of
Orleans, No. 346-331 (February 11, 1992).



introduction to and overview of the OIDP's operation, and detailed for us the unique
characteristics of New Orleans' criminal justice system. Mr. Bertel provided OIDP funding and
caseload information, answering our questions and tracking down additional data as requested.
At the conclusion of the week, we shared with Mr. Bertel our preliminary findings and
recommendations, which are detailed in Section 7.0.

With the exception of a full day at the juvenile court, we spent most of the week in the
main OIDP office, interviewing staff attorneys, investigators and support personnel. We
interviewed nearly two-thirds of OIDP staff, including administrative and support personnel,
investigative staff, and attorneys from each division: capital, criminal court, juvenile court,
magistrate's court, traffic/municipal court and appeals.

Our interviews were supplemented by documents and reports, which were given to us
over the course of the week. In addition to budget and caseload information, we were also
provided materials relating to the operation of the OIDP's juvenile program, capital case
assignment information, LIDB's Louisiana Standards on Indigent Defense, caselaw, procedural
forms, OIDP's Office Police & Procedure Manual, and other materials.

We conducted court observations and interviewed a number of judges, including Chief
Juvenile Court Judge Emestine Gray and Chief District Court Judge Frank Marullo. These
interviews focused on how members of the judiciary view the role and effectiveness of the OIDP.
We also met with other members of New Orleans' criminal defense bar to learn from them how
the OIDP is perceived in the larger legal community. Virtually everyone we spoke to confirmed
that the OIDP is staffed with a number of first-rate, committed attorneys who work hard under
conditions which are often significantly below the standards of almost all of the public defender
programs across the country we have visited in the past five years.

Finally, we had an opportunity to meet with the Orleans Indigent Defender Board and
share with them some of our preliminary thoughts and impressions. As with Mr. Bertel, we
found the Board members to be most helpful and open to our suggestions and ideas. We were

encouraged by Board members' genuine interest in working to improve the OIDP.



3.0  Orleans Parish Court System

Orleans Parish, which encompasses the city of New Orleans, has five courts: District
Court, Magistrate Court, Juvenile Court, Municipal Court and Traffic Court. They are described

below.

3.1 District Court

The Orleans District Court has expanded in recent years and now has 14 civil sections
and 12 criminal sections. The criminal sections have jurisdiction over both felony and
misdemeanor cases. In Louisiana, District Court judges are elected by popular vote to serve a
six-year term in a specific civil or criminal section. They do not rotate between the civil and

criminal divisions, nor do they rotate between sections of the criminal or civil division.

3.2 Magistrate Court

The Orleans Magistrate Court handles misdemeanor cases and has jurisdiction over bond
setting and preliminary hearings in felony cases. Magistrate's Court runs every day of the week.
From Monday through Friday, one section begins at 10:00 a.m. and the other section begins at
4:00 p.m. On Saturdays and Sundays, the court only sets bonds in sessions which also begin at
10:00 and 4:00 each weekend day. Orleans' Magistrate's Court is served by one elected District
Court judge who, like other District Court Judges, serves a six-year term, and by four

commissioners who are appointed by the en banc criminal district court judges.

3.3 Juvenile Court

Orleans Parish's Juvenile Court has six sections. Each is staffed with one elected judge
who serves a six-year term. Additionally, there is one Non-Support Commissioner who has
jurisdiction over cases involving failure to pay child support. The juvenile court is in a separate

location from the District Court and other Orleans Parish courts.

3.4  Municipal Court
Orleans Parish's Municipal Court is housed with the Traffic Court, adjacent to the District
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and Municipal Courts. The four elected Municipal Court judges (also for a term of six years)

hear cases regarding municipal ordinance violations, which are all misdemeanors.

3.5 Traffic Court

Finally, Traffic Court is staffed with four judges who are elected for six-year terms.

Traffic Court has jurisdiction over all state and municipal traffic violations.

4.0 Funding for the Orleans Indigent Defender Program

The OIDP has at least four funding sources available, but unlike virtually every program
outside of Louisiana, none of these sources is sufficiently predictable to permit budgeting for the
upcoming year. These funding sources include: court costs assessed pursuant to the Indigent
Defender Fund; up-front fees in District and Traffic Courts; fees assessed as a "condition of

probation;" and assistance from the LIDB.

4.1 Indigent Defender Fund

The Indigent Defender Fund is the OIDP's primary source of funds, accounting for
approximately 60% of the program's monies. The fund, which was established by La. Rev. Stat.
Ann. § 146 B(1), requires every court of original jurisdiction throughout the state, with the
exception of certain less populated cities and towns, to remit special costs to the individual
district's indigent defender fund. These special costs are assessments which are made in cases
resulting in criminal convictions, and in bond forfeiture cases.

While the statute establishes a minimum $17.50 cost assessment for each offense except
parking violations, in Orleans Parish, until January 1998, all judges assessed at least $25.00 per
offense and some judges assessed $30.00 per offense. As of January 1998, by vote of the
Orleans Parish judges, all assessments are now $30.00. According to Mr. Bertel, this across-the-
board assessment increase will generate for the OIDP an additional $250,000 annually.

One of the most serious drawbacks to the OIDP's reliance upon the Indigent Defender
Fund is that it is directly tied to the number of traffic tickets written. Since these offenses are far

and away the most common, they generate the most income for the Indigent Defense Fund. In

5



fact, the $250,000 emergency grant the OIDP recently received from the LIDB was necessitated
by a sharp decline in traffic court revenues. We were told this decline resulted in part from the
New Orleans Police Department's redoubled efforts to reduce the city's serious crime rate,

leaving them fewer staff to pursue traffic offenders.

42 Up-Front Fees

While not uniformly enforced, certain of the District Court and Traffic Court judges
assess up-front fees at the time OIDP is assigned to represent a defendant. In District Court,
these fees are typically $100 for misdemeanor cases and $150 for felony cases. In Traffic Court,
the up-front fees range from $100 to $150 per case. The revenues from this funding source are
minimal at best. In the first nine months of 1997, less than $8,000 was deposited into OIDP's
revenue funds.

The OIDP has made a formal request that up-front fees of $200 and $100 be assessed in
all felony and misdemeanor cases, respectively, but no decision has yet been made on this

request.

4.3 "Condition of Probation" Fees

Producing even more modest revenues for the OIDP are fees assessed as a "condition of
probation" pursuant to C.Cr.P. Art. 895.1(B)(1). The fees, which vary from defendant to
defendant and from judge to judge, are generally in the range of $150 and by statute are to be
deposited into the indigent defender fund, discussed above. This fee is assessed along with other
costs and fees which are directed to the Judicial Expense Fund, the Indigent Transcript Fund, the
Probation Fund, etc. Payment is made to the criminal court's collection department. Because
OIDP fees which are assessed at the end of a case compete with numerous other court costs, the

conditions of probation fees provide minimal funds for OIDP.

4.4 Louisiana Indigent Defender Board Funds

The state-funded LIDB has become an important source of funding for the OIDP. When

it was created in 1994, the LIDB was under the judicial branch of government. On January 1,
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1998, it became an independent agency of the executive branch. In FY 1997, the LIDB was
appropriated $7.5 million in state funds to distribute to indigent defense programs throughout the
state. In addition to the emergency grant of $250,000 the LIDB recently awarded the OIDP, it
also awards other monies and offers additional assistance to the OIDP (and to other district
public defender programs throughout the state) through its District Assistance Fund and its
Expert Witness/Testing Fund. The LIDB also funds OIDP's capital conflict panel and oversees
the statewide Louisiana Appellate Project, which has assumed responsibility for direct appeal
work on behalf of indigent defendants convicted of felony offenses.

The LIDB's District Assistance Fund program provides supplemental financial assistance
for felony case representation to the OIDP and other district indigent defender boards which
comply with standards established by the LIDB. The purpose of the LIDB District Assistance
monies is to assist qualified district boards in improving the quality of indigent defense in felony

cases. The LIDB's aspirational standards are designed to address the following goals:

1. Lowering attorney caseloads to levels consistent with LIDB and national caseload
standards;

2. Increasing the pool of qualified attorney under the LIDB's capital and appellate program,;

3. Providing more effective support services for attorneys, including investigators,

secretaries, and other forms of office support; and

4. Improving attorneys' knowledge of substantive criminal law and their practical skills
through training, continuing legal education and supervision.
The amount of funding the district defender boards receive is directly tied to caseload. In FY 96-
97, the OIDP received approximately $530,000 in District Assistance Funds from the LIDB.
(This amount does not include the $250,000 emergency appropriation the OIDP received in
September 1997.) In FY 97-98, that amount will be approximately $680,000.
The LIDB's Expert Witness/Testing Fund is another important funding source for the
OIDP. Under Louisiana Supreme Court Rule 31(G), LIDB funds are used for expert witness fees
and specialized testing as may be required by a judge for the proper defense of indigents in all

felony cases. By LIDB practice, a signed order from the trial court judge suffices to demonstrate



the need for expert or other services.

Additionally, the LIDB recently established a statewide Louisiana Appellate Project (the
Appellate Project) which has assumed responsibility for direct appeal work on behalf of indigent
defendants convicted of felony offenses. The Appellate Project handles all felony appeals in
which the notice of appeal was filed on or after April 12, 1997. The Appellate Project has
divisions throughout the state; the Fourth District office, which encompasses Orleans Parish and
two smaller parishes, employs seven attorneys to handle up to 40 appeals per attorney per year.
Approximately 90% of the Fourth District Office's caseload is comprised of appeals which
originated in Orleans Parish. These attorneys are also able to maintain a private practice.

Finally, in 1995, to help defray the costs associated with capital cases which OIDP is
unable to handle because of a conflict of interest, OIDP entered into separate agreements with the
LIDB and the Orleans Indigent Defender Capital Conflict Panel, which represents capital trial
defendants whom OIDP is unable to represent because of conflict of interest or overload. Under
the agreements, LIDB provides LIDB with conflict counsel funds, all of which are passed
through to the Conflict Panel. Beginning in FY 97-98, the LIDB will contract directly with the
Capital Conflict Panel, eliminating the OIDP pass-through.

4.5  Budgeting Problems

While the LIDB has helped indigent defense programs throughout Louisiana make great
strides since 1994, the major funding sources for the operation of the OIDP, and for other
indigent defense programs in Louisiana, remain unpredictable and unreliable. Moreover, as we
wrote in our 1992 report on the East Baton Rouge indigent defense system, "[P]erhaps the most
important point on the funding issue [is that, with the exception of the LIDB monies now
available,] the amount of funds made available to a program does not bear any direct relationship
to the program's caseload/workload and staffing needed to provide quality representation to its
clients." Monies deposited to the indigent defender fund and up-front assessments have in the
past been viewed as too unpredictable and unreliable to allow for the planning necessary to
provide quality representation to New Orleans' indigent defendants.

While the OIDP prepares working budgets to provide some framework for determining
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which expenditures are feasible, without an annual appropriation on which OIDP administrators
can rely, the process is seriously flawed. The fact remains that OIDP managers believe the
program is largely at the mercy of court assessments (mainly a function of traffic tickets), which
are in turn a function of police arrest and citation rates.

With such uncertain funding, the Director and the OIDP Board of Directors set aside
substantial monies which could better be used to address some of the program's most pressing
problems, particularly problems relating to the program's "infrastructure” such as salaries,
benefits, computers and other equipment. Historically in Louisiana, indigent defender boards
have created reserve accounts for the months in which traffic ticket revenue is substantially
reduced. It our understanding that the reserve fund balance is maintained based upon
recommendations from the Director to the OIDB. At the time of our site visit, we were not able
to determine the current fund balance, which caused us some concern. However, we did
conclude that a fund balance of two months personnel costs should be adequate, particularly
given the LIDB's one-time allocation of $250,000.

During the summer and fall of 1997, the OIDP's reserve funds were drawn upon, reducing
the reserve by half, when the number of traffic citations written over a six month period dipped
by 30 to 40%. While recent reports indicate that the New Orleans Police Department has been
able to re-shift its focus to once again devote more attention to revenue-generating traffic
offenses, the system itself is entirely unsatisfactory. If, as it should, the OIDP is to operate in a
fiscally responsible manner, respectfully drawing from the public fisc, it must be funded in a way
that permits long-term planning rather than day-to-day crisis management.

Standard 5-1.6 of the American Bar Association Criminal Justice Standards, Defense
Function, provides that following valuable instruction on funding defender organizations:

The level of government that funds defender organizations, assigned counsel or
contracts for services depends on which level will best insure the provision of
independent, quality legal representation.

5.0  The Provision of Representation in Orleans Parish
Louisiana Revised Statutes 15:144-149 sets up the framework for the Parish of Orleans'

indigent defense system. Pursuant to the statute, the District Court has named a seven-member
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Orleans Indigent Defender Board of Directors. Under the statute, each of Louisiana's parishes is
required to provide indigent defense services by: contracts with private firms, volunteer attorney
panels and/or public defender programs. The Board of Directors has opted to create a public

defender office, the Orleans Indigent Defender Program.

5.1 OIDP Board of Directors

By statute, the OIDP Board of Directors is comprised of seven members who are
appointed by a vote of the District Court judges from a list of nominees provided by the local bar
association. Board members serve without compensation. The Board of Directors is responsible
for establishing the policies by which the OIDP operates. The Board appoints the OIDP's
Director, who is responsible for carrying out these policies.

In recent months, three new members have been appointed to the Board of Directors, and
as a result, the Board of Directors has begun to play a more active role in the OIDP. This
increased involvement was particularly important during this summer's budget crisis, which
resulted from the sharp decline in traffic ticket revenues. To address these and other problems
facing the OIDP, the Board of Directors has been meeting on a weekly basis. As the Board
members become more familiar with the operation of the program, we are confident they will be
able to continue to work for substantial improvements in the program's operation. Their direct

involvement over the next year is critical.

5.2 The Orleans Indigent Defender Program

As mentioned above, the Orleans Indigent Defender Board has opted to create a public
defender office as the primary provider of indigent defense services in Orleans Parish. The
Orleans Indigent Defender Program represents indigent defendants charged with criminal and
quasi-criminal offenses in District Court, Magistrate's Court, Municipal Court and Traffic Court.
In Juvenile Court matters, the OIDP also represents juveniles charged with delinquency offenses,
juveniles involved in abuse and neglect cases, and parents charged with failure to pay child
support.

Pursuant to Louisiana Revised Statutes 15:144-149, the Board may "employ a chief
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indigent defender and such assistants as it deems necessary." Since 1975, the Board has
employed Numa V. Bertel as OIDP's full-time Director. Mr. Bertel serves mainly as an
administrator. The Board recently named Tilden Greenbaum to the newly created, part-time
position of Chief of Trials. While Mr. Greenbaum has only been in this position since March
1997, he has been with the OIDP since 1972. Prior to assuming the position of Chief of Trials,
Mr. Greenbaum was assigned to the Criminal Division of the District Court. His responsibilities
as Chief of Trials include assisting Mr. Bertel in the daily administration of the office and
covering the courtrooms of public defenders who are ill or on vacation. Mr. Greenbaum also
organizes CLE training classes, takes care of miscellaneous administrative matters, and serves in
Mr. Bertel's absence when necessary.

Excluding Mr. Bertel and Mr. Greenbaum, the OIDP has 46 part-time staff attorneys, six
full-time investigators, seven full-time administrative support staff, two full-time accounting
clerks, and one accounting consultant who is on salary with the OIDP.

During the course of our sitework we were able to interview over two-thirds of the
OIDP's staff, including attorneys who work in each section. Overall, we were impressed with

many of the OIDP staff's dedication and commitment.

5.2.1 QIDP Main Office

The OIDP's main office, located in the District Court Building at Tulane and Broad,
houses a total of 43 OIDP employees: 29 part-time attorneys from the program's criminal district
court division, the capital division, the appeals division and the magistrate's court division, and
14 full-time employees, including the accounting department staff, most of the investigative and
secretarial staff, and the Director. The office is divided into seven main areas: the Director's
office, the finance office, the library, the kitchen, the file and conference room, a bathroom, and a
large, open area where all of the staff attorneys, clerical staff and secretarial staff work.

Because of the severely limited space ( the entire office measures approximately 3,000
square feet, and the large open area accounts for approximately two-thirds of the total space),
attorneys must share cubicles, which causes logistical problems and makes it impossible to use

the office for private interviews. Photographs of the office appear below.
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The office is messy and disorganized, with boxes and old office e—quipment piled high.

Again because of problems relating to inadequate space, the library is little more than a
broom closet. The office does not have Westlaw or Lexis, or Louisiana statutes or caselaw
available on CD-Rom. Additionally, the library's limited collection of resource materials is
physically difficult to access, and many of the books have either old or outdated pocket parts.

Adjacent to the library is the file and conference room, which is another dirty,
disorganized space in desperate need of cleaning, a fresh coat of paint and reorganization.
Things are even worse in the kitchen and bathroom, neither of which looks as though it has been
cleaned in years. We were told that a rat had recently been seen in the kitchen. We were also
told that because the QIDP office is located next to the coroner's office, on occasions when the
morgue is filled to capacity, bodies are sometimes stored in the coroner's office, and the smell of
the corpses often wafts into the public defender's office. Both reports raise serious health
concerns. In a word, the office is a disgrace, and creates a disincentive for orderly work. Equally

important is the fact that to clients, the space cannot appear as a law office; this reflects

12



«

negatively on OIDP's role in the criminal justice system in New Orleans.

5.2.2 District Court, Criminal Division Public Defenders

Eighteen part-tjme public defenders cover the 12 criminal courtrooms in District Court.
Each courtroom is aésigné& oﬁe public defender, and a second public defender is assigned to
"swing" between two courtrooms, picking up approximafély one-third of the cases from each.
We were told that prior-to the recent budget crisis, each courtroom was staffed with two public
defenders. Funding problems caused the OIDP to scale back on staffing criminal division
courtrooms (mainly through attrition). This development has caused confusion and frustration
on the part of both criminal court public defenders and judges.

In September 1997, Orleans Parish opened a drug court which handles the cases of
defendants eligible for diversion programs. However, we were told that unlike the courts and the
district attorney's office, the OIDP received no funding to staff this new courtroom. As a result,
the public defender's office only sporadically staffs the drug court.

Five of the full-time investigators work out of the OIDP main office at the District Court
building and are available on an as-needed basis to assist attorneys in all divisions. Most of the
criminal court attorneys whom we interviewed indicated that they rarely, if ever, make use of the
investigators for criminal investigations.

There are no paralegals on staff, and while the office's secretarial/support staff is
available, they are also stretched thin. The lack of secretarial support is exacerbated by the fact
that there are no OIDP computers for staff attorneys. Thus, when an attorney needs to file a
motion or prepare correspondence, he must either use his private computer or borrow a
secretary's terminal.

The OIDP's staffing in criminal court stands in stark contrast to that of the District
Attorney, which typically has two full-time assistant DAs and one full-time investigator assigned
to each courtroom, and often has a law clerk and additional staff available as well.

While it was not possible to obtain accurate caseload counts, many of the attorneys whom
we interviewed estimated that their open caseload ranged from 60 to 90 open cases. These

numbers are dramatically high, especially for a program that is in name and in practice part-time.
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5.2.3 Capital Division Public Defenders

Five part-time capital public defenders, including one supervisor, handle all death penalty

cases in the criminal courts. As with the other criminal division attorneys, these attorneys carry
extraordinarily high caseloads, particularly given the very serious consequences of their work.
We interviewed all of the attorneys in the capital division, and learned that each attorney is
assigned approximately 11 cases as lead counsel. In addition, each attorney has recently been
assigned as second chair, responsible for the mitigation phase of the proceedings, in
approximately nine cases. Thus, in total, each attorney in the capital division is assigned
approximately 20 capital trial cases per year on a part-time basis.

The number of murder cases charged as death penalty is extremely high compared to
other jurisdictions of similar population throughout the country. This is due in part to
Louisiana's uniquely broad definition of death penalty eligible offenses, which allows aggravated
rape cases to be charged as death penalty cases. We were told repeatedly that the District
Attorney overcharges in the death penalty area.

None of the five investigators who work out of the main office on Tulane and Broad is
specifically assigned to the capital division, and our interviews indicated that the investigators
are substantially under-utilized by the capital trial attorneys. However, a number of the attorneys
mentioned that they frequently call upon Ms. Maone, who handles a wide range of administrative
duties, to collect medical, school and other records for use at sentencing.

Similarly, very few of the attorneys in the capital division regularly use psychiatric,
forensic, DNA or other experts in defending a capital case. It is unclear whether this is because
the attorneys do not appreciate the value of calling upon experts or they are concerned about the
cost of using experts (which appears to be unwarranted, given the availability of LIDB Expert
Witness/Expert Testing funds).

5.2.4 Magistrate's Court Public Defenders

The magistrate section is staffed with three attorneys who handle first appearances,
preliminary hearings, trials (in misdemeanor cases), and bail reduction motions. One attorney

covers the morning session, which runs from 10:00 a.m. to approximately 12:00 p.m., Monday
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through Friday. The other two attorneys share responsibility for the evening (4:00 p.m. to 7:00
p.m.) and night (beginning at 9:00 p.m.) sessions, which are also held Monday through Friday.
Sessions run on the weekends as well. A few times each year the criminal court attorneys rotate
to cover these sessions.

Precise caseload records for magistrate's court public defenders were not available, but
the three attorneys in the magistrate section volunteered to maintain accurate case records for the
month of November 1997. During this month, the section reported handling 1,200 first
appearances and 152 preliminary hearings. The attorneys in this section also reported 48
magistrate trials during November. It is not clear whether these figures reflect defendants or
charges. On an annualized basis, this translates into a caseload of approximately 4,800 first
appearances, 600 preliminary hearings and 190 magistrate trials per attorney per year. These
caseload numbers, if accurate, are astounding and beyond any public defender office we have

ever visited, particularly in light of the part-time nature of the magistrate public defenders' work.

5.2.5 Municipal Court/Traffic Court Public Defenders

Through traffic fines, the eight public defenders (including one supervisor) and one
secretary who work in municipal and traffic court help generate the vast majority of OIDP's
funding. One part-time public defender is assigned to each of the four traffic court sections, and
to three of the four municipal court sections. (Because of a vacancy, the fourth section was
covered by substitute attorneys at the time of our site work.)

The municipal and traffic courts are located at the 727 Broad Street facility. While we
were unable to visit the office, from all reports, it is in even worse condition than the main office.
We were told that the office is far too small for all of the attorneys who must share the space
(measuring approximately 12 feet by 10 feet), and offers no privacy for client interviews. The

pictures below depict two views of the office space at 727 Broad Street.
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Additionally, we were told that there is no law library of any kind; the office does not even have
the Louisiana Code of Criminal Procedure or the New Orleans Municipal Code. Nor is there a
photocopier in the office, which is staffed with one secretary who must do all of her work on an
electric typewriter, as no computer is available.

The municipal court division handles Orleans Parish municipal violations, including
many domestic violence cases, while the traffic court division handles state and municipal traffic
offenses, mainly those booked under state law. In 1996, on average the traffic court division
disposed of 425 cases per month. No caseload figures were available for municipal court.

While we were told that indigency screening procedures vary from judge to judge, it is
clear that indigency screening problems are most acute in the municipal and traffic courts, which

process the highest volume of cases in the Orleans criminal court system.

5.2.6 Juvenile Court Public Defenders
The juvenile court is located in the civil district court building, far removed from the
main office. In fact, the juvenile unit staff has almost no contact with the majority of the
divisions which work out of the main courthouse at Tulane and Broad. The juvenile section has
six delinquency sections and a non-support section, which is presided over by a commissioner.
At the time of our visit, the juvenile section had seven part-time attorneys, including one

supervisor, one attorney to cover the non-support section, and five attorneys to cover five of the
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six sections. There was one vacancy which was filled during the time of our visit. Additionally,
the juvenile division has one investigator, who was only recently hired. The division has no
secretarial, social worker or paralegal staff.

As with the investigator position, the supervisor position was created recently. Since the
new supervisor, Victor Papai, arrived, a number of substantial improvements have been made to
the juvenile section. Importantly, the division persuaded the juvenile judges to allot a small
office for the juvenile defenders. Previously, juvenile public defenders had no office. While the
office is far too small (measuring approximately 12 feet by five feet) and offers virtually no
privacy, it is better than no office at all. The photograph below depicts the juvenile public

defender's office.

Also, for the first time, each attorney has been given a drawer of a filing cabinet in which to
place case files, and supplies to create case files. We were told that previously, case files were
rarely used by most attorneys. Other notable improvements include, for the first time, two
separate phone lines which run to the juvenile public defender's office, and the addition of an
investigator to the juvenile division staff.

We spent a full day in juvenile court and interviewed five of the seven juvenile attorneys,
along with the investigator. As with the attorneys in the other divisions, we were unable to

obtain accurate caseload information. However, from what we observed and were told, it is clear
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that these attorneys carry caseloads so high as to jeopardize their ability to provide effective

representation.

5.2.7 Appellate Public Defenders

With the creation of the LIDB's statewide Louisiana Appeals Project, which handles all
felony appeals filed after April 12, 1997, the OIDP appeals unit scaled back from three to two
attorneys in the spring of 1997.

Because the majority of the OIDP's cases are now diverted to the appellate panel, unlike
public defenders in OIDP's other divisions, the two attorneys remaining in the appellate unit do
not appear to be overwhelmed with their caseloads. This is a significant improvement over pre-
appellate panel days, when, according to the division's director, the three part-time appellate
public defenders used to file between 160 and 250 appellate briefs a year. This attorney reported
that he now has a backlog of 15 appeals, and indicated that because of delays in producing the
trial transcript, some non-capital appeals filed before April 21 are still trickling in.

The appellate public defenders' offices are located in the main criminal courthouse
facility. Like the other attorneys, the appellate public defenders do not have their own
computers. One of the stenographers is assigned to assist the appellate division with
correspondence, telephone calls and brief assembly. However, she does not type any briefs, so
the appellate attorneys must use someone else from the pool of secretaries for typing assistance

or a secretary in their private office.

5.2.8 Investigators

The OIDP has a total of six full-time investigators on staff. Five investigators work out
of the criminal court main office at Tulane and Broad and are available to assist attorneys in the
criminal district court, capital, appellate, magistrate, municipal and traffic divisions. One
additional investigator was recently hired and works at the juvenile facility exclusively.

The OIDP's investigators are asked by attorneys to perform the following tasks: track
down and occasionally interview potential witnesses; obtain medical, educational and other

records; interview clients; and obtain prior criminal history information. The investigators all
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carry beepers and must use their own automobiles, as neither the state nor the parish provides

cars for the OIDP.

5.2.9 Administrative Support Staff

With the exception of one stenographer who works in the municipal and traffic division,
the five other administrative support personnel are all located in the main OIDP office, in the
District Courthouse. The juvenile division has no secretarial or administrative staff. All
administrative support staff positions are full-time.

The OIDP's main office had five support positions. The administrative assistant assists
Mr. Bertel and Mr. Greenbaum with their duties, maintains staff attendance records, sends out
accounts payable checks, assists with walk-in and telephone inquiries, and acts as the recording
secretary. The central telephone operator is also responsible for opening and closing all case
files (using OIDP's recently-installed case-tracking system), compiling weekly and monthly
statistical reports, and maintaining the court calendar. As mentioned above, one of the
stenographers is assigned to assist the appellate division attorneys. Another stenographer, who
would be better classified as a paralegal, given the breadth of her responsibilities, works
primarily with the criminal court and capital divisions, though she also types briefs for the

appellate attorneys. The final stenographer shares many of the same job responsibilities.

5.2.10 Accounting Staff

OIDP's accounting department consists of a full-time senior accounting clerk and a full-
time accounting clerk, along with a part-time consultant who formerly ran the department on a
full-time basis, but has been in semi-retirement for the past few years. The two clerks prepare
periodic budget and financial reports for the board of directors; maintain accounts payable and
accounts receivable; track and reconcile all reports from OIDP's various funding sources; and

handle all banking transactions, payroll and health and other insurance policies.

53 Conflict Cases
Chapter 9 of the LIDB Standards on Indigent Defense, Standards Relating to Conflicts of
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Interest in the Representation of Indigents, addresses when and how counsel should determine
that a conflict of interest exists. The chapter addresses imputed disqualification, multiple
representation, former representation and employment by the prosecution.

In practice, we were told that attorneys often wait as long as possible to declare a conflict
and frequently represent co-defendants during many stages of the criminal proceedings.

For non-capital felony cases, when a district court judge determines that a conflict of
interest exists, he or she typically appoints either the Loyola law clinic or the Tulane law clinic,
or private counsel. When private counsel is appointed, no compensation is provided.

For capital felony cases in which the court determines a conflict of interest exists, an
attorney from the Capital Conflict Panel, which is funded by the LIDB, is appointed. OIDP has

no formal written policies pertaining to conflict of interest cases.

6.0 OIDP Administration

6.1 Staff Qversight

Each of the OIDP's various divisions operates virtually autonomously, with little or no
day-to-day oversight from the Director. This is especially true for the Juvenile and
Municipal/Traffic Divisions, which are located apart from the main office at Tulane and Broad.
These divisions in particular are left to their own devices, and in some ways appear not to have
the full support of the OIDP leadership.

Additionally, most division supervisors limit their supervisory duties to scheduling
matters, and spend very little time mentoring, monitoring attorney performance or discussing
cases with the attorneys within their division in part because they carry their own overwhelming
caseload and are part-time. Thus, even within their divisions, OIDP public defenders are subject
to minimal oversight.

This lack of oversight creates scheduling and accountability problems. It also
exacerbates the problems inherent in a part-time system where some attorneys may already be
subject to divided loyalties between their public defender and private clients. With little

supervision and no formal accountability requirements, many OIDP public defenders come and

20



go as they please once their court day is over. This practice is particularly troublesome because

it creates difficulties for clients and their families who wish to contact their public defender.

6.2  Performance Evaluations

The information provided to us during the course of our sitework indicated that annual or
semi-annual performance evaluations are not conducted, for either public defenders or support
staff, despite a provision in the OIDP Office Policy and Procedure Manual which states: "All
employees will be evaluated on an annual basis, conducted by the Director and submitted to the

Board of Directors."

6.3 Staff Meetings

Similarly, we were informed that program-wide staff meetings do not occur. Again, staff
meetings are vital to fostering a cohesive program. They also provide the ideal forum for
addressing changes in Orleans Parish's court system, changes in the law, changes in benefits

policies, etc.

6.4  CLE and Training Opportunities
Both the ABA Criminal Justice Standards and the LIDB Standards on Indigent Defense

place a high value on training and professional development. LIDB Standards 1-1.4 states: "All
district defender boards should require and assist the attorneys under their control to fulfill the
continuing legal education requirements set by the Louisiana Indigent Defender Board and to
avail themselves of other training and professional development services sponsored by the
Louisiana Indigent Defender Board and other entities.” While the OIDP has recently placed a
new emphasis on CLE opportunities, in the past, training and legal education have been given a
low priority. We applaud this new attitude and hope that it continues. We also urge the OIDP to
investigate program membership in the Louisiana Association of Criminal Defense Lawyers, as
this organization offers many valuable CLE opportunities as well as the chance for the OIDP to

cultivate a closer relationship with the private defense bar.
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6.5  Benefits

By office policy, each employee is entitled to 18 vacation days and 24 sick days per year.
While vacation time may accumulate up to 30 days, there is no limit on the number of sick days
an employee may accumulate. OIDP also pays for malpractice insurance for OIDP attorneys
while they are acting in the course and scope of their employment. Additionally, the OIDP
participates in a group health insurance plan to which it contributes $170.00 per month per
employee. In the alternative, the OIDP will pay $170.00 per month towards the premium of any
other health insurance program which an employee may obtain.

OIDP does not offer short-term or long-term disability insurance; nor does it offer its

employees any type of pension plan.

6.6 Part-Time Employment Status for Attorneys

With the exception of the Director, all other OIDP attorney positions are part-time. The
OIDP Office Policy and Procedure Manual provides:
An attorney employed by the Orleans Indigent Defender Board may engage in the

private practice of law, to the extent that such practice does not interfere with his

responsibilities to the program. Any practice must be conducted through the

employee's private office. None of the staff, facilities or resources of the Indigent

Defender Program may be utilized in the private practice of law.

Staff attorneys who are assigned to a section of court on a daily basis are

prohibited from representing any private client in the court in which they are

assigned. (Emphasis in original.)
Both the ABA Criminal Justice Standards and the LIDB Standards on Indigent Defense indicate
that a full-time program is preferable to a part-time program, particularly in urban areas with
high caseloads such as Orleans Parish. Chapter 5-4.2 of the ABA Standards for Criminal Justice,
Providing Defense Services (3rd ed.) (1992) provides: "Defense organizations should be staffed
with full-time attorneys. All such attorneys should be prohibited from engaging in the private
practice of law." Louisiana Indigent Defender Board Standard 1-4.2 takes a more flexible
approach, stating: "Defense organizations should be staffed with full-time attorneys. All such

attorneys should be prohibited from engaging in the private practice of criminal law in the

jurisdiction in which the attorney serves as a staff attorney. An attorney may be permitted by the
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district indigent defender board to have a private civil law practice, provided that such practice
does not conflict with or otherwise adversely affect the duties owed by the attorney to his or her

indigent clients."

7.0 Findings and Recommendations

In our professional opinion, the Orleans Indigent Defender Program has suffered from
serious neglect over a long period of time. While many of the support and attorney staff are
experienced and competent, they must work within a program that lacks sufficient resources to
provide the basic tools of the attorney's trade. The office lacks both leadership and planning, and
as a result, suffers from a sense of malaise.

For too long, the OIDP has placed a primary emphasis on maintaining a huge reserve
fund in anticipation of the day that the police stop writing traffic tickets, thereby cutting off the
office's funding source. Development of yearly budgets is almost entirely driven by the fear that
the program will run out of money, not on providing sufficient resources to improve
representation to current clients. The responsibility for this policy lies jointly with the Director
and the Board, who should recognize that Orleans Parish has both a constitutional and a statutory
obligation to provide representation to indigent defendants, regardless of whether traffic revenues
are up or down. Ideas for possible improvements to the office over the past few years have been
repeatedly been defeated by the attitude that "It can't be done because we have no money." This
excuse has become a self-fulfilling prophecy.

The practice of law in the office has been built primarily upon the premise that experience
alone will get the client a positive result. The program's record in this regard is mixed. Many
attorneys, although very experienced, told us that they could be substantially more effective with
the availability of computers; training; investigators who have the skill and motivation to
conduct criminal investigations in serious cases; computerized legal research; fewer cases; better
supervision; better wages and fringe benefits; more professional office space; adequate support
staff; access to expert witnesses, etc. We agree.

We strongly encourage the OIDP to begin to shift from a part-time to full-time attorney
staff, as part-time positions do not provide the time necessary to do an adequate job. The OIDP
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culture condones some attorneys' devoting the minimum amount of time to fulfilling their public
defender duties, and much of this is attributable to public defenders' part-time status. Some
attorneys told us that their workload and time devoted to public defender work is driven
primarily by the judge in their section, stating that they come in when the judge does, and leave
when court is finished for the day. Given the magnitude of OIDP public defenders' caseloads
and the seriousness of the cases OIDP attorneys handle, we believe that the attorney staff should
be full-time. While 15 to 20 years ago, part-time public defenders might well have been able to
provide competent representation in Orleans Parish, in our professional judgment, this is no
longer the case.

We also found that an underlying philosophy among the staff is that satisfying the judges
is extremely important. We believe too much time and effort is devoted to placating the judges.
In our judgment, there is a distinction between defense counsel's recognizing and respecting the
responsibilities of judges to be effective and efficient in their handling of criminal cases, and
defense counsel's obligation to be vigilant in protecting the rights of each client. For some
lawyers, the balance has shifted inappropriately toward the judge and the court.

The following section contains our findings and recommendations, which are organized
into five broad areas: overall leadership; fiscal matters; office conditions; terms of employment;

and improving quality of representation. Our recommendations appear in bold print.

Overall Leadership
1. OIDP Director: Mr. Bertel, who has been director of the OIDP for over 23 years,

indicated to us that he has the following responsibilities: handling fiscal matters;
monitoring attorney scheduling; fielding calls and complaints from clients and their
families; and maintaining a good working relationship with the parish's judges.
Additionally, Mr. Bertel reported that he carries a caseload of one capital case. During
the course of our time at the program, however, we found Mr. Bertel to be underutilized.
The program's supervision of attorneys is minimal, at best, and after many years of
struggling with budget uncertainties, Mr. Bertel in many ways has resigned himself, and

the program, to the status quo. As a result, new opportunities (e.g., taking advantage of
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the LIDB's expert witness fund) are often passed over, to the detriment of the program's
clients. Mr. Bertel has been a long-time, dedicated leader of the OIDP. If Mr. Bertel
were able to adopt a more active approach to running the OIDP, we believe that the
interests of indigent defendants, and Orleans Parish's criminal justice system, would
be somewhat improved.

On a related note, we observed that, with a few exceptions, the attitude from
Director down is to placate and please the judges, even when this approach might harm
the client. This attitude must be changed, from the top down, to emphasize that the
primary role of the OIDP is to provide high quality representation to clients.

Chief of Trial Services: The role and responsibilities of Tilden Greenbaum, who was
recently named to this new position, need to be better defined and expanded. Mr.
Greenbaum oversees the staffing of the courtrooms, substituting for attorneys who are on
vacation or out sick; organizes CLE classes for OIDP public defenders; and substitutes
for Mr. Bertel at various meetings as necessary. He also has additional administrative
duties.

OIDP Board of Directors: The OIDP Board of Directors has recently begun taking a
more active role in the program's operation, which we applaud. We urge the Board to

continue in this direction in the next two to three years.

Fiscal Matters

4.

OIDP Budget: The funding structure for OIDP poses a serious challenge for the Director
and Board, as its revenues are unreliable. Despite this challenge, the program for too
long has acted conservatively and failed to recognize opportunities available to improve
the program. There are no written controls which govern expenditures, nor is there a
long-term plan for how budget expenditures should be made. As a result, funds are
sometimes expended in a haphazard fashion. The OIDP must begin to operate as a
private business would, and the board must begin to operate as a corporation's
board of directors, assuming responsibility for monitoring finances and managing

the program's resources in an efficient and timely manner. Both the Director and
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the Board must also make a major effort to obtain outside funding for the program.
Possible sources include the LIDB, the state legislature, the U.S. Department of Justice,
through Edward Byrne Memorial Grant Funds and the Juvenile Accountability Incentive
Block Grant. Additionally, larger private law firms and universities in New Orleans
should be solicited to see if they would be willing to donate computers, or perhaps
pledge to cover the cost of updating one or more publications in the law library.
Current Alternative Revenue Sources: The "conditions of probation” fees and up-front
fees of $100 and $150 sporadically assessed in misdemeanor and felony cases,
respectively, compete with many other court assessments and generate very little money.
The "conditions of probation" fees and up-front fees should be reconsidered as a
revenue source.

OIDP Fund Balance: With an annual budget of approximately $1.9 million, the OIDP's
budget reserve fluctuates in value depending on how it is defined. However, with the
$250,000 emergency grant the OIDP received from the LIDB in September 1997, it is
certainly in excess of $500,000. Despite our best efforts, and the help of Mr. Bertel, we
were unable to determine the exact amount of the fund balance at the time of our visit.
We were particularly concerned when we learned that the OIDP Board of Directors did
not have the figure either. Mr. Bertel's conservative fiscal approach is understandable,
considering the unreliable nature of the program's funding. However, given the condition
of the program, it is more important to use these funds to address some of the program's
more serious and pressing problems: low attorney and support staff salaries, inadequate
legal research facilities, lack of a retirement or pension plan, lack of computers, and
general office conditions.

We recommend that the OIDP reduce its budget reserve to $250,000, which
will cover payroll for at least two months, should another budget crisis arise. The
balance of the budget reserve funds should be used to address the problems
mentioned above, with the Board setting priorities for how the monies are to be
used. For too long, OIDP has taken far too conservative an approach to the fund balance,

and has used this conservative approach as an excuse not to move the program forward
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Mr. Bertel and the Board of Directors should consult with an accounting firm to
design appropriate controls for all line items in the budget. At the present time, the
year-end audit is unable to provide appropriate opinions in part because of this lack of
fiscal controls. Finally, a written accounting manual should be developed as soon as
possible.

OIDP Resources vs. District Attorney Resources: In section 5.2, we compared the staff
resources of the District Attorney with those of the OIDP in the District Court, Criminal
Division, but this is the tip of the iceberg for a true comparison. The Orleans Parish
District Attomey's office operates on a full-time basis. The office receives funding for
various sources, including the City of New Orleans, the state and the federal government.
In addition, they receive funds from the "bad check" account and from the "diversionary
program." Most significantly, the District Attorney has access to all police departments
operating in New Orleans and at the state level for investigatory services, the state crime
lab and other state experts. In addition to receiving federal funds for state prosecution,

the Orleans District Attorney also has ready access to
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8. DEA and FBI agents, as well as the federal crime lab. None of these significant resources
is included in the District Attorney's annual budget; however, it is certain that the OIDP
does not have any comparable resources. Efforts should be made to provide adequate
and balanced funding to the OIDP, the District Attorney and other components of
the Orleans Parish criminal justice system.

9. Indigency Screening: By statute, the trial court judge determines who is eligible for the
services of the OIDP. Virtually every attorney we interviewed indicated that indigency
screening in Orleans Parish is virtually non-existent, and as a result, the OIDP is often
appointed to represent defendants who could afford their own counsel. We recommend
that the Board and Mr. Bertel meet with the Orleans Parish judges to impress upon
them the importance of strictly adhering to indigency determination guidelines.

10.  Accounting Staff: The accounting department's two clerks appear to be doing a good job
of managing OIDP's somewhat precarious funds. We found their records to be in good
order, and they were able to provide swift and comprehensive responses to our questions.
One impediment to their job is that ordering of office supplies and other office equipment
is done without their consultation, which sometimes results in inefficient expenditures.
There are, however, insufficient financial controls for all accounts; this problem
must be addressed as soon as possible.

11.  Accountant Consultant: While the accounting consultant has made many valuable
contributions to the OIDP over the course of his long tenure with the program, the current
value of his services as part-time consultant rather than full-time accounting clerk is not
apparent. Additionally, the cost of his time is significant. Given the OIDP's serious
budget constraints, the monies expended on the accountant consultant should be

directed towards other areas.

Office Conditions

12. Office Conditions in the Criminal Court Building: The public defender's main office,
which houses the program's central administrative staff, most of the secretarial staff, most

of the investigative staff, and attorneys from the appellate division, the district court
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13.

14.

15.

division, the capital division and the magistrate's court division, is totally unacceptable.
The space itself is far too small, requiring most attorneys to share a cubicle. Moreover,
because the offices are created with dividers rather than floor-to-ceiling walls, there is no
privacy for client interviews or conversations. The space itself is dirty and crowded, and
not at all conducive to work. The file/conference room, leading to the dark and filthy
bathroom and kitchen, is particularly depressing. The office would benefit greatly from a
purge of the unnecessary odds and ends that are strewn about, particularly in the
file/conference room, a real cleaning, and a fresh coat of paint. Even if each of these
problems is addressed, the fact remains that the space is far too small. We recommend
that adequate office space, close to but not in the courthouse, be secured as soon as
possible. We are aware of the fact that the main office includes free rent and utilities, but
this should not be used as an excuse to avoid pursuing outside space.

Criminal Court Building Office's Law Library: The public defender's law library is also
entirely inadequate. It is located off of the office's back room, in a space not much bigger
than a broom closet. There is barely enough room for statutory and caselaw books, and
the office does not have access to Westlaw, Lexis or Louisiana caselaw and statutes on
CD-Rom. Additionally, many of the books are missing pocket parts, so attorneys are
unable to research recent changes in the law. We recommend that the OIDP place a
high priority on providing adequate funds to significantly improve the program’s
legal research facilities.

Juvenile Court Office Conditions and Library: As it now stands, the 12 foot by five foot
office space is too small to even hold a staff meeting, let alone meet with clients in
privacy. The juvenile division desperately needs both more office space and a
library in order to operate properly. Additionally, the juvenile office needs a law
library, secretarial support and access to a computer - basic tools of the attorney's
trade - to provide effective representation of counsel.

Municipal Court/Traffic Court Office Conditions and Library: At approximately twice
the size of the juvenile public defender's office, the municipal court/traffic court office is

slightly better sized, but is nonetheless entirely inadequate. Efforts should be made to
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16.

17.

18.

secure adequate office space, furniture and equipment for the Municipal Court and
Traffic Court divisions. Additionally, the office should be equipped with enough
up-to-date copies of the Louisiana Code of Criminal Procedure and the New
Orleans Municipal Code to permit each attorney access to the law when required.
Computers: None of the staff attorneys has their own computer, so they must either use
the secretaries’ computers (in the main office) or bring in their own, which a few
attorneys have done. While it may not be possible to purchase computers for every
OIDP public defender, the appellate attorneys, the municipal/traffic court
stenographer and the juvenile division most certainly need their own computers,
and other staff attorneys should be given computers to share. Serious attempts
should be undertaken immediately to obtain donations of computer equipment from
large law firms and local universities.

Case Tracking: While the basics of the new computerized case tracking system appear to
be in place, it is underutilized. We recommend that the program obtain a user's
guide, which will substantially enhance the system's usefulness, as it should be
helpful for generating reports containing more information than those currently
produced. Additionally, the value of the reports depends upon the quality of the
information put in to the system. We found that many cases, particularly those handled in
the juvenile and magistrate courts, fall between the cracks, going unreported. This
under-reporting of cases is especially harmful because it directly affects the funding
OIDP is able to secure from the LIDB.

Accurate Caseload Statistics: Caseload statistics are virtually non-existent, and those
statistics that do exist are unreliable. As a result, other than through anecdotal reports by
the staff attorneys themselves, it is impossible to accurately assess the average number of
open cases for attorneys in a particular division, or annual caseload figures. One way in
which a reasonably reliable figure could be determined is to print out a report of all open
cases that have been assigned to each attorney. Both the OIDB Director and the Board of
Directors must place a high priority on collecting accurate caseload figures, particularly

given the importance caseload numbers have for securing LIDB funds. To begin with,
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19.

OIDP must define a "case' so that all counts are determined in the same manner.
We recommend that the OIDP obtain technical assistance from outside the program
to address the threshold issue of the definition of a "case." Without a common
definition, the resulting caseload data will not permit a comparison of workload among
the OIDP divisions.

Staff Morale: OIDP staff morale is better than expected given the many problems facing
the program. However, too many staff believe that nothing will bring about significant
improvements in the program. This attitude should challenge the Director and the Board

of Directors to move swiftly to institute the changes outlined in this report.

Terms of Employment

20.

21.

22.

Attorney Salaries: Public defender staff attorney salaries are extremely low, especially
considering the years of experience many staff attorneys have. This is true
notwithstanding the part-time nature of their work. Many attorneys have not had a raise
in 10 years. The salaries of the juvenile court public defenders warrant particular mention
because they are so low. In fact, despite astronomical caseloads and long working hours,
juvenile public defenders are paid 33% less than district court public defenders, whose
caseloads and hours are slightly less onerous than those of juvenile public defenders. We
were unable to understand or justify the salary increases last year that did not include the
juvenile defenders. The OIDP should place a high priority on significantly
improving attorney salaries.

Opportunity for Advancement: One of the OIDP's most pressing structural flaws is the
dearth of opportunities for advancement by way of promotion and/or salary increase.

This problem affects the entire OIDP staff: attorneys, administrative staff and
investigators. Many attorneys in municipal and traffic court have remained at the same
salary level for over ten years. The Board must work to rectify this situation a soon as
possible.

Part-time Attorney Status: We recommend that the Board devise a plan to convert

public defender positions from part-time to full-time in the next two to three years.
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23.

Both the American Bar Association and LIDB standards indicate that a full-time program
is preferable to a part-time program. The commentary to ABA Criminal Justice Standard
5-4.2 clearly identifies the two most serious problems inherent in a part-time system:
first, attorneys' temptation to increase total income by devoting time and effort to private
clients, at the expense of non-paying clients; and second, a tendency by those responsible
for funding the indigent defense system to maintain low salary structures on the
assumption that defenders can supplement their salaries through private practice. This is
precisely the situation we encountered at the OIDP. We also learned that while many
public defenders have active private practice, many do not. For this latter group of
attorneys, many of whom work full-time or close to full-time for the OIDP, the program's
abysmally low salaries are particularly troubling.

As a starting point, we recommend that the Board of Directors enforce the
OIDP's established prohibition against public defenders representing clients in the
courtroom where they practice, as this creates, if not an actual conflict, the
appearance of a conflict between private and public defender clients. We also
recommend that part-time public defenders be prohibited from representing private
clients in the specific court level at which they provide public defender
representation. Eventually, we recommend that all criminal practice in Orleans
Parish be prohibited. The temptation to expedite the cases of non-paying clients to
focus on private clients is great. As these policies are being considered and implemented,
the Director must monitor the time staff attorneys devote to public defender clients to
assure they are adequately representing their public defender clients and salaries must be
substantially increased.

Lack of Pension Plan: Another high priority for the Board and Mr. Bertel in the
immediate future is to investigate offering a pension plan for OIDP staff. The
program's lack of any type of pension plan presents very serious problems for the
program's many long-time employees. While the OIDP may not now be in a position to
contribute substantial funds to the plan, the program's employees would nonetheless

benefit from the opportunity to put aside their own monies for retirement through a
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24,

program set up by the OIDP.

Lack of Short-Term or Long-Term Disability Insurance: We urge the OIDP to
promptly investigate and implement short-term and long-term disability insurance
programs for OIDP staff. Such policies are both low-cost and a standard workplace
benefit. If the OIDP were to purchase such insurance, this would provide an easy remedy
for situations where long-term employees are stricken with serious illness or injury,

resulting in unnecessary cost to OIDP.

Improving the Quality of Representation

25.

26.

District Court, Criminal Division Courtroom Coverage: The present approach of staffing
each of the 12 courtrooms with 1%, part-time attorneys is entirely insufficient. While a
budget crisis was the reason the courtroom staffing was cut from 2 to 1% public
defenders, under this arrangement, district court public defenders' caseloads are
prohibitively high (particularly given the lack of paralegal and other support), and
scheduling and coverage problems are acute for the "floater" public defenders who split
their time between two courtrooms. OIDP should as soon as possible provide at least
two part-time attorneys to each courtroom.

Juvenile Court: The new supervisor has taken a number of positive steps towards
improving the operation of the juvenile division since his arrival a few months ago. The
new office space, filing cabinet and telephone lines are an improvement. However, a
number of major roadblocks still exist, and these are beyond the control of even a
dedicated supervisor. First, additional staff must be added to relieve the juvenile
public defenders of their excessive caseloads. Again, accurate numbers were not
available, but the attorneys we interviewed estimated that they handle in their part-time
capacity approximately 3,000 delinquency or abuse and neglect cases each year. If this
estimate is correct, it is the largest number of cases we have heard of in the entire country,
even in full-time offices. This number is over ten times greater than the maximum annual

caseload limitations the LIDB recommends for full-time attorneys handling juvenile
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cases.? Additionally, the juvenile division attorney salaries must be increased to the
level of the criminal court attorneys. Compared to the criminal court attorneys, OIDP's
juvenile public defenders handle far more cases, including complex cases, and should be
compensated for their efforts. Additionally, most juvenile public defenders appear to
work longer hours than most OIDP attorneys (and thus have less time available to
develop a private practice), an additional reason to increase their salaries.

27.  Capital Division: We were told that far too many cases that would never result in the
imposition of the death penalty are indicted as first degree murder cases. The district
attorney's practice of overcharging has a ripple effect throughout the entire Orleans Parish
criminal justice system, especially on the OIDP's capital division, whose attorneys are
assigned far too many cases as both first and second chair. This problem is further
aggravated by the fact that assistant district attorneys assigned to the District Court, we
were told, have extremely limited authority to negotiate specific pleas. Rather, they must
obtain permission before any offer is made.

These high caseloads translate into insufficient preparation and, at times, off-the-
cuff representation. Additionally, despite their onerous caseloads, the capital division
attorneys do not utilize the program's investigators, perhaps because no one investigator
is assigned to the capital division exclusively. Moreover, most of the attorneys in the
capital unit rarely, if ever, use expert witnesses, which raises questions of whether these
attorneys have received adequate training to represent capital defendants. A couple of
attorneys stated that they have never needed to use an expert. We recommend that the
OIDP place a greater importance on delivery of services in capital cases, by
providing: specialized training; adequate investigative, mitigation and other support
staff; ready access to expert witnesses; and a reduced caseload for attorneys

handling capital cases.

2 LIDB Standards 12-2.1, Caseload Limitations states: "Considering the assessment of
overall workload in keeping with the criteria above, the caseload of a staff, contract, or
appointive counsel representing indigent defendants should not exceed the following
ranges....Juvenile[:] 200 - 250."
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28.

29.

30.

31.

Traffic and Municipal Courts: In comparison to the other divisions, operations in the
traffic and municipal courts appear to be running somewhat more smoothly. However,
the office needs copies of both the Louisiana Code of Criminal Procedure and the
New Orleans Municipal Ordinance Code. Additionally, Mr. Bertel and the Board of
Directors should focus on expanding the traffic and municipal divisions' office space
so that attorneys have available a private location in which to meet with clients.
Caseloads: While no accurate caseload numbers from any of the divisions were
available, based on the estimates provided to us, it is clear that public defenders in each of
the divisions carry caseloads far in excess of both LIDB and national guidelines. In the
juvenile and capital divisions in particular, the level of caseloads, together with the lack
of support services, seriously threatens attorneys' ability to provide effective
representation to their clients. We recommend that the OIDP Director and Board of
Directors make a concerted effort to reduce the high caseloads of staff attorneys.
Trial Rates: As with caseload information, reliable data regarding trial rates was
unavailable. Our interviews and observations revealed that when trials do occur,
attorneys are frequently unprepared; as with the high caseload rate, this problem
must be addressed.

Administrative/Support Staff: Each of the OIDP's administrative personnel in the main
office has been with the program for many, many years; their dedication is to be
commended. Despite the high level of experience each of the stenographers has, we
found the majority of the administrative staff to be under-utilized. For example, one
stenographer stated that she does not assist the attorneys in typing briefs and/or motions
because this is not in her job description, yet her other duties were minimal. We
recommend that the OIDP take steps to assure that support staff are making the
greatest contribution possible to the operation of the program. In this regard, the
administrative staff needs better training on the capabilities of the computers they
recently received. For example, one secretary told us that she uses WordPerfect 3.0,
rather than WordPerfect 6.0, because she has never learned how to use the more advanced

program.
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32.

33.

34.

Investigators: As with the stenographers, the investigator staff is underutilized. Many
attorneys told us that they rarely use the investigators, as they prefer to conduct
investigations on their own. Other attorneys told us that they only use investigators for
very serious cases. Some investigators told us they are underutilized because certain
attorneys do not understand what they can accomplish in a given case, or that some
attorneys do not use investigators because they would rather do their own work.
Whatever the reason(s), this problem must be addressed, for without proper investigation
in appropriate cases, clients run the risk of receiving less than competent services. We
recommend that investigators be trained on conducting traditional criminal
investigations and that staff attorneys be trained on how to make the best use of
criminal investigators.

Limited Supervision: While in name each of the attorney and support staff divisions has
a supervisor in place, in practice, the degree to which each division's supervisor provides
meaningful supervision varies significantly. For example, the new juvenile supervisor is
clearly doing his best to institute many changes in the juvenile public defender program.
The juvenile division's monthly meetings/training sessions are one of the most fruitful of
these efforts. However, other divisions do not meet regularly to discuss scheduling,
developments in the law, changes it office policy, etc. As a result, the attorneys and
support personnel in these divisions operate autonomously, with little or no supervision.
We recommend that Mr. Bertel take a more active role in supervising the
supervisors by communicating to the division heads the importance of their role.
We also recommend that each of the division supervisors focus on their
responsibility to manage their respective division's day-to-day operations.
Performance Evaluations: One of the key responsibilities of Mr. Bertel and the division
supervisors is to monitor and provide feedback on attorney and support staff
performance, an obligation which has long been overlooked by the OIDP. We
recommend that the OIDP either abide by its established policy which requires the
Director to conduct annual evaluations of each OIDP employee, or institute a policy

requiring the division supervisor to conduct an annual performance evaluation for
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35.

36.

37.

38.

each of the attorneys or support staff he or she supervises, and the OIDP Director
annually evaluate the performance of each of the supervisors.

Staff Meetings: None of the OIDP staff whom we interviewed could recall a staff
meeting in recent years. Such meetings are crucial to communicate to OIDP staff matters
such as funding, changes in staffing, office procedures, benefits, etc. They are also
important to foster a cohesive program, particularly when attorneys and support staff
work in different courthouses throughout the parish. As with performance evaluations,
we recommend staff meetings occur regularly.

Conflict Cases: The program often represents co-defendants until the last moment, which
poses a serious threat of conflict of interest. In non-capital felony conflict cases, the
district criminal court often appoints either the Loyola law student clinic or the Tulane
law student clinic, or private attorneys who reportedly receive no compensation. Capital
conflict cases are assigned to the LIDB-funded Capital Conflict Panel. The OIDP
should establish and enforce clear, written conflict of interest policies to avoid
situations where public defenders are placed in an ethically questionable position
when confronted with a potential conflict of interest.

Expert Witnesses: Our interviews revealed that expert witnesses are very rarely used,
even in capital cases. This practice is particularly troubling given the accessibility of the
LIDB's Expert Witness/Testing Fund, through which the LIDB can defray in whole or in
part the costs associated with court-ordered defense experts and specialized scientific
testing in felony cases. The OIDP should provide training on when it is appropriate
to use an expert witness and educate staff attorneys on the availability of the Expert
Witness/Testing Fund.

Training/CLE Opportunities: The OIDP has recently given training sessions a new
priority, and we urge the program to continue efforts to expand training
opportunities. We also urge OIDP leadership to investigate program membership
in the Louisiana Association of Criminal Defense Lawyers, as this organization also
offers many worthwhile training sessions as well as an opportunity for the program

to forge stronger relationships with the private criminal defense bar.
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8.0  Conclusion

In conclusion, there may be several ways to read this report. One approach would be to
spend unnecessary time assessing who bears the major responsibility for the neglect we found in
the program: the Board, the Director, the courts or the local government.

Another approach would be to read the report and conclude that the tasks set out are too
overwhelming to consider; or that most of the problems can be addressed only with additional
funds and it is unlikely that more monies will be made available; or that the funding is so
unpredictable that in balance, the financial risks outweigh the benefit that might result from
attempting to institute changes. During our interviews, we were impressed with the fact that the
staff had no other programs with which to compare itself, either in Louisiana or counties of
comparable size outside Louisiana. Such a comparison, at least with programs outside of
Louisiana, would confirm many of the problems we found at OIDP.

We hope, however, that OIDP - its Board, Director and staff - will look at our report as a
rare opportunity to improve the delivery of indigent defense services in Orleans Parish. We are
impressed with the Board's revitalized interest in OIDP. Many of the staff are experienced,
competent and concerned about quality defense services. With this foundation in place, we are
convinced that many positive opportunities lie ahead. We are optimistic that renewed vigor and
dedication will overcome both malaise and a view that the program cannot move ahead because
its funding is precarious.

We conclude with our express gratitude to the OIDP's Director, attorney and support
staff, and Board of Directors for their accessibility and open communications during our site visit

and to date.
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EXECUTIVE SUMMARY

This study examines the provision of legal‘ services to indigent persons accused of
felony crimes in Southwest Louisiana. It considers the funding, staffing and case load of
the Calcasieu Parish Public Defender’s Office, the amount of contact public defenders
have with their clients, the resources available to the District Attorney’s Office vis-a-vis
the Public Defender’s Office, as well as the process for assigning judges to cases and

setting the court docket.

We find that there is a lack of client contact, little investigative and/or legal work
performed on cases prior to trial, no use of experts, and minimal assertion of clients’ legal
rights. We identify two reasons for this: one is a lack of resources to carry out the public
defense mission, and the other is a judicial process that tolerates delays. The felony
caseload of attorneys in the Calcasieu Parish PL;blic Defender’s Office is three times
greater than state caseload guidelines recommend, and the average time from arrest to
disposition of a felony case in Calcasieu Parish is 501 days, compared to a national
average of 214 days. This slow pace of justice more than doubles the number of open

felony cases in the parish.

It is our conclusion that the Calcasieu Parish Public Defender’s Office needs
additional funding, but unless this is accompanied by judicial system reform the cost of
bringing the office into compliance with state and national guidelines will be extremely

high.
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I. INTRODUCTION

This study examines the provision of legal services to indigent adults accused of a
serious crime in Calcasieu Parish, Louisiana. Work on the study began in the fall of
2001. At that time nearly everyone involved in the judicial process in the parish—judges,
the District Attorney’s Office, the Public Defender’s Office, private defense attorneys,
the Sheriff’s Department, and those accused of crimes—acknowledged there were serious
problems in the parish. The Public Defender’s Office, which represents nearly 90 percent
of the approximately 3,000 persons accused of felony crimes in Calcasieu Parish each
year, is overburdened. Cases often languish three years or more before they are finally
resolved, and then it is almost always by a plea bargain. Thus, innocent people may sit in
jail for months awaiting trial if they are unable to make bond, while those who can make
bond are forced to live in a prolonged world of uncertainty. This raises serious questions

about how well the indigent are being represented in Calcasieu Parish.

Prior to this study, the evidence of these problems was largely anecdotal and everyone
had their favorite story to tell. The first task of the study was to gather data and convert it
to a form that would lend itself to analysis. To determine the legal experience of
indigents we decided to track the cases of all those charged with a felony in March of
1997, 1999 and 2001, a sample of 770 persons. To evaluate the activities of the public
defenders we examined a random sample of 182 case files—one out of every 50 they had
open—as well as jail visitation records. To evaluate the quality of public defenders
compared to private defense attorneys, we surveyed and interviewed local attorneys with

an active criminal practice. The results of these surveys are contained in appendices I, II



and III. In addition, we incorporated data from various other studies and from

publications put out by the Department of Justice and the Louisiana Supreme Court.

The cooperation we received from all parties was quite remarkable. The Public
Defender’s Office gave us complete access to their files, as did the District Attorney’s
Office, which even provided us with on-line access to their files. The Calcasieu
Correctional Center was also extremely helpful in providing us their files and visitation
records, and the judges were very open and candid in their discussions with us. It is our
sincere hope that the findings of this study will provide a foundation upon which these

parties can work together to structure a more efficient legal process in Calcasieu Parish.

This study was funded by a grant from the ABA Gideon Initiative, a grant program
of the American Bar Association’s Standing Committee on Legal Aid and Indigent
Defendants, which was supported by an award the ABA received from the Open Society
Institute. The purpose of the study was to examine the provision of legal defense to
indigents in Southwest Louisiana and recommend changes. It was done under the
direction of Michael M. Kurth, PhD (economics) and Daryl Burckel, CPA & DBA with
assistance from Gary Proctor and various interns from the Louisiana Crisis Assistance
Center. However, Dr. Kurth and Dr. Burckel are solely responsible for the conclusions

and recommendations contained in the study.



II. BACKGROUND

A. The Mandate for Indigent Defense

The U.S. Supreme Court, in a series of landmark decisions in the nineteen-sixties
and seventies, ruled that the Sixth Amendment to the U.S. Constitution requires free legal
counsel be provided to indigent persons charged with a crime that could result in their
imprisonment.! The states complied in a variety of ways: some established public
defender offices (hereafter referred to as PDOs) with salaried staff attorneys to represent
the indigent; some developed assigned counsel systems in which the court appoints
private attorneys to represent the indigent; while others awarded contracts to an attorney
or group of attorneys to handle indigent cases. Many jurisdictions use a combination of

two or all three to meet their obligation.

According to a 1999 Justice Department survey, 82% of all indigent cases in large
counties are handled by PDOs, 15% by court-appointed attorneys and 3% by contract
attorneys.” Less populated counties tend to rely on assigned counsel systems, while
contract attorneys are most generally used to handle overflow cases and conflicts of

interest (e.g., where there are two defendants charged with the same crime), although in

! In Gideon v. Wainwright (1963) the Supreme Court held that states must provide counsel to all
indigents accused of a serious crime in their jurisdictions; in Gault (1967) it extended this to
Jjuveniles facing possible incarceration; and in Argersinger v. Hamlin (1972) it ruled this included
those charged with petty offenses that carried a possible sentence of incarceration.

2 Indigent Defense Services in Large Counties, 1999 (Bulletin, Bureau of Justice Statistics, November
2000)
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recent years some jurisdictions have replace their assigned counsel systems with

contracting.’

Table 1

Indigent Defense Delivery Systems Used by Local
Jurisdictions, 1992

Per cent of Prosecutor's Offices Reporting Type of Indigent
Defense System, by Jurisdiction

Public defender program only 28%
Assigned counsel system only 23
Assigned counsel and public defender 23
Contract attorney system only 8
Public defender and contract system 8
Assigned counsel, public defender
and contract attorneys 6
Assigned council and contract 3
Other 1

Source: Indigent Criminal Defense: A National Perspective (A BJS Report), Bureau of Justice
Statistics, Alaska Justice Forum, 13(2), Summer 1996.

The survey also found a great deal of variation within these systems. For example,
twenty-eight states had a uniform statewide system; fourteen allowed local jurisdictions
to make their own arrangements; and eight used a hybrid system of state and local
control. Financing also varied, with twenty-one states relying exclusively on state funds;
eleven relying on county funds; and sixteen relying on a combination of state and county

funds. Moreover, in recent years there has been a trend towards increased use of filing

3 Contracting for Indigent Defense Services: A Special Report US Department of Justice, Office of Justice
Programs, December 2000.
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fees, cost recovery, and/or court costs assessments to help meet the demand for free

public counsel.*

Public defenders appear to be the most cost effective means of providing indigent
defense with an average cost per case of $258 (see Table 2). This is likely due to
economies of scale where a large number of similar cases can be handle at a lower cost-
per-case by one large office, which would not be applicable in smaller jurisdictions.
Contracting, on the other hand, tends to have a higher per-case cost, although there is
evidence that a properly structured system of contracting may be cost-effective and

deliver high-quality services.’

Table 2

Expenditures per Case in the 100 Most
Populous Counties, 1999

Public Assigned Contract
Defender Counsel Attorneys
$258 $400 $490

Source: Bureau of Justice Statistics, National Survey of indigent Defense
Systems, 1999

* Spangenberg, Robert L. and Marea, Beeman L., Indigent Defense Systems in the United States
(Journal of Law and Contemporary Problems, Duke University School of Law, Volume 58 Winter
1995 No. 1)

5 Contracting for Indigent Defense Services: A Special Report, US Department of Justice, Office of Justice
Programs, December 2000.
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This hodge-podge of programs has led to very different legal experiences,
depending upon the jurisdiction in which one is charged, raising questions as to the
fairness of the system. It has been said that “the quality of justice that an innocent person
receives should not vary unpredictably among neighboring counties. If two people are
charged with identical offenses in adjoining jurisdictions, one should not get a public
defender with an annual caseload of 700 while the other has 150; one should not get an
appointed private lawyer who is paid a quarter of what the other lawyer is paid; one
should not be denied resources for a DNA test, or an expert or an investigator, while the
other gets them; one should not get a lawyer who is properly trained, experienced and

supervised, while the other gets a neophyte.”®

But the U.S. Constitution limits the federal courts’ power to impose uniform
procedures on state and local courts. In February 2002 the House of Delegates of the
American Bar Association adopted a set of ten principles that they believed must be met
for a public defense system to “deliver effective and efficient, high quality, ethical,
conflict-free representation to accused persons who cannot afford to hire an attorney."’
The Ten Principles are equally applicable to every type of indigent defense system,
including assigned counsel programs, contract defender programs, or public defender

programs. These principles are reprinted on the following two pages.

6 Redefining Leadership for Equal Justice: Final Report of the National Symposium on Indigent Defense,
2000. Office of Justice Programs/Bureau of Justice Assistance, U.S. Department of Justice, 2001, p. 14.

" The resolution may be accessed at http://www abanet.org/legalservices/downloads/sclaid/10principles.pdf
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1. The public defense function, including the selection, funding, and payment of
defense counsel, is independent. The public defense function should be independent from
political influence and subject to judicial supervision only in the same manner and to the
same extent as retained counsel. To safeguard independence and to promote efficiency and
quality of services, a nonpartisan board should oversee defender, assigned counsel, or
contract systems. Removing oversight from the judiciary ensures judicial independence
from undue political pressures and is an important means of furthering the independence of
public defense. The selection of the chief defender and staff should be made on the basis of
merit, and recruitment of attorneys should involve special efforts aimed at achieving
diversity in attorney staff.

2. Where the caseload is sufficiently high, the public defense delivery system consists of
both a defender office and the active participation of the private bar. The private bar
participation may include part time defenders, a controlled assigned counsel plan, or
contracts for services. The appointment process should never be ad hoc, but should be
according to a coordinated plan directed by a full-time administrator who is also an attorney
familiar with the varied requirements of practice in the jurisdiction. Since the responsibility
to provide defense services rests with the state, there should be state funding and a statewide
structure responsible for ensuring uniform quality statewide.

3. Clients are screened for eligibility, and defense counsel is assigned and notified of
appointment, as soon as feasible after clients' arrest, detention, or request for counsel.
Counsel should be furnished upon arrest, detention or request, and usually within 24 hours
thereafter.

4. Defense counsel is provided sufficient time and a confidential space with which to
meet with the client. Counsel should interview the client as soon as practicable before the
preliminary examination or the trial date. Counsel should have confidential access to the
client for the full exchange of legal, procedural and factual information between counsel
and client. To ensure confidential communications, private meeting space should be
available in jails, prisons, courthouses and other places where defendants must confer with
counsel.

S. Defense counsel's workload is controlled to permit the rendering of quality
representation. Counsel's workload, including appointed and other work, should never be
so large as to interfere with the rendering of quality representation or lead to the breach of
ethical obligations, and counsel is obligated to decline appointments above such levels.
National caseload standards should in no event be exceeded, but the concept of workload
(i.e., caseload adjusted by factors such as case complexity, support services, and an
attorney's nonrepresentational duties) is a more accurate measurement.

6. Defense counsel's ability, training, and experience match the complexity of the case.
Counsel should never be assigned a case that counsel lacks the experience or training to
handle competently, and counsel is obligated to refuse appointment if unable to provide

9



ethical, high quality representation.

7. The same attorney continuously represents the client until completion of the case.
Often referred to as "vertical representation," the same attorney should continuously
represent the client from initial assignment through the trial and sentencing. The attorney
assigned for the direct appeal should represent the client throughout the direct appeal.

8. There is parity between defense counsel and the prosecution with respect to
resources and defense counsel is included as an equal partner in the justice system.
There should be parity of workload, salaries and other resources (such as benefits,
technology, facilities, legal research, support staff, paralegals, investigators, and access to
forensic services and experts) between prosecution and public defense. Assigned counsel
should be paid a reasonable fee in addition to actual overhead and expenses. Contracts with
private attorneys for public defense services should never be let primarily on the basis of
cost; they should specify performance requirements and the anticipated workload, provide
an overflow or funding mechanism for excess, unusual or complex cases, and separately
fund expert, investigative and other litigation support services. No part of the justice system
should be expanded or the workload increased without consideration of the impact that
expansion will have on the balance and on the other components of the justice system.
Public defense should participate as an equal partner in improving the justice system. This
principle assumes that the prosecutor is adequately funded and supported in all respects, so
that securing parity will mean that defense counsel is able to provide quality legal
representation.

9. Defense counsel is provided with and required to attend continuing legal education.
Counsel and staff providing defense services should have systematic and comprehensive
training appropriate to their areas of practice and at least equal to that received by
prosecutors.

10. Defense counsel is supervised and systematically reviewed for quality and
efficiency according to nationally and locally adopted standards. The defender office

(both professional and support staff), assigned counsel, or contract defenders should be
supervised and periodically evaluated for competence and efficiency.

While the obligation to provide free legal counsel to the indigent is not a mandate
to provide free public counsel to all who request it, in many jurisdictions the eligibility
criteria for receiving public legal services have been continually expanded or even
ignored. At the same time, criminal law has become ever more complex, and the cost of

retaining private counsel has risen, putting such representation out of reach for many
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citizens. Thus, we have reached the point where today it is not uncommon for public

defenders to represent up to 90 percent of all felony defendants in a jurisdiction.

Although attorneys have an ethical obligation to not accept additional clients if it
will diminish their ability to serve their existing client, many states leave this decision to
the PDO. In Louisiana, the chief indigent defender has the authority to request that the
court appoint private counsel to represent indigent defendants in the event of inadequate
personnel.® But self-policing does not always work: some public defenders may feel
intense personal and political pressure not to reject cases that have been assigned to them
by judges,” and often these funds to pay private counsel come from the same indigent
defender budget that funds the PDO. Thus, an issue that must be addressed when
considering the appropriate funding level for a PDO is the appropriate scope of its

services.

B. Indigent Defense in Louisiana

The indigent defense system in Louisiana has been described as fragmented and
localized. While the state constitution granted the right of a court-appointed attorney to
any indigent person charged with a crime that could result in their imprisonment, it left it
to the state legislature to establish “a uniform system for securing and compensating
qualified counsel for indigents.” The legislature established district Indigent Defender
Boards (IDBs) composed of three to seven members appointed by the district court from
nominees submitted by the local bar associations. The IDBs have the task of deciding

which system of indigent defense is best suited for their districts. Calcasieu Parish, along

® Louisiana Criminal Procedure, Section 145(B)(2)(b)
® Keeping Defender Workloads Manageable, US Department of Justice, Office of Justice Programs,
Bureau of Justice Assistance, 2001,

11



with Orleans Parish, Caddo Parish and East Baton Rouge Parish, chose to establish a
Public Defender’s Office augmented by contract attorneys who handle case overloads
and conflicts of interest, such as when two or more persons are charged with the same

crime. Most of the other parishes utilize contract attorneys to represent the indigent.

In 1994 the Louisiana Supreme Court created the Louisiana Indigent Defense
Board, later reconstituted by the legislature as the Louisiana Indigent Defense Assistance
Board (LIDAB), an umbrella organization with responsibility for establishing and
enforcing indigent defense qualification and performance guidelines throughout the state.

Thus far, this board has set the following three mandatory statewide standards:!°

o The trial of capital cases requires two certified attorneys.
» Appeals cases may be handled only by certified attorneys.
e Private attorneys working as full-time staff members on district boards can

not practice criminal law in their respective districts, but may practice civil
law if it does not conflict with their duties.

Initially LIDAB had little power to enforce the standards it set, but now it is an
agency within the Governor’s Office and has a budget of approximately $7.5 million,
approximately $3 million of which is distributed to local indigent defender boards that
demonstrate they are making strides toward complying with the LIDAB standards. These
funds include district assistance grants based upon population and caseload levels. In

1997, the LIDAB implemented a fully-funded statewide appellate project and began

19 Redefining Leadership for Equal Justice: Final Report of the National Symposium on Indigent Defense
2000 (Office of Justice Programs/Bureau of Justice Assistance, U.S. Department of Justice, 2001), at 16-
17.
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administering a statewide capital project that oversees a small proportion of the state's

capital trial cases.!

At the local level, the primary source of funds for indigent defense is court costs
and fees, the majority of which are for traffic violations. A pilot program using
application fees was recently launched in one judicial district and the Calcasieu Parish
Indigent Defense Board has been receiving a portion of the forfeiture fees imposed on
bail bonds since 1999, but most observers agree that adherence to national caseload

standards will require far more funding than the amount currently available.

C. Indigent Defense in Calcasieu Parish

The Calcasieu Parish IDB consists of seven attorneys appointed by the 14™ District
Court. The board utilizes a Public Defender’s Office augmented by contract attorneys,
and it is responsible for appointing and supervising the executive director of the PDO as
well as setting the salaries of the PDO’s attorneys and staff and approving its annual
budget. The IDB is also charged with maintaining a list of all attorneys in the district—
both volunteers and non-volunteers—who are qualified to represent the indigent. The
executive director of the PDO has the obligation to request that the court appoint counsel
from this list in the event of a conflict of interest or inadequate personnel to handle their
caseload. In addition, the IDB oversees programs to collect child support payments,
provide counsel to juveniles accused of crimes, and assist the mentally ill or incompetent

with their legal problems.

Y Comparative Analysis of Indigent Defense Expenditures and Caseloads in States with Mixed State and
County Funding, (Spangenberg Group/ABA Bar Information Program Report, February 25, 1998).
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The Calcasieu Parish Public Defender’s Office serves the 14" Judicial District
Court of Louisiana. The court assigns approximately 90% of the 2,500 to 3,000 felony
charges filed in Calcasieu Parish each year to the PDO, and the PDO has one attorney
assigned to represent cases in each of the seven criminal divisions of the court. The main
sources of funding for the PDO are court costs assessed on traffic fines and, in the last
two years, a portion of the bond forfeitures collected by the court. The annual revenue of
the Calcasieu Parish PDO is shown in table 3. In 2000 and 2001 the Calcasieu Parish
PDO received grants from the Louisiana Indigent Defense Assistance Board totaling

nearly $100,000 but these funds were for felony cases only.

Table 3
Revenues of the Calcasieu Parish PDO, 1997-2001
1997 1998 1999 2000 2001
Court costs on fines and forfeitures $840,288 $853,590 $878,514 $875,758 $971,571
Reimbursements to PDO $4,991 $7,791 $4,019 $9,595 $3,445
Intergovernmental Revenue $0 $960 $0 $32,631 $66,928
Interest Income $14,783 $6,834 $7,677 $15,044 $6,120
Other Income $410 $1,548 $0
Total $860,472 $870,723 $890,210 $933,028 $1,048,064
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II1. Resources of the Calcasieu Parish PDO

A. Staff and Salaries

The Calcasieu Parish PDO has a staff of 17 full-time employees consisting of nine
staff attorneys (including Executive Director Ron Ware who handles a full case load plus
capital cases), an office administrator, two investigators, four secretaries and a
receptionist. The PDO also utilizes two contract attorneys--Leah White who handles
worthless checks, and Wade Smith who handles child support payments--as well as four
conflict attorneys who handle approximately 200 felony cases apiece. Table 4 shows
how the staff of the Calcasieu Parish PDO compares to the Calcasieu Parish District
Attorney’s Office as well as to national averages for District Attorney’s Offices

encompassing similar populations.

Table 4
Comparison of Staffing, Budget, and Caseloads: Calcasieu Parish and National
Medians, Normalized for Population, 2001
Calcasieu Parish  Calcasieu Parish
National Median DA's Office PDO
Total Staff 82 88 17
Chief Attorney 1 1 1
Staff Attorneys 26 16 7
Supervisory Atty. 4 2 1
Managers 1 1 1
Victims Advocates 4 2 0
Legal Services 2 0 o
Staff Investigators 7 14 2
Support Staff 26 44 5
Other 11 0 0
Budget $4,461,345 $3,700,000 $1,123,959
Total Caseload 9,837 6,000 5,100
Felony 2,313 3,000 2,550
Conviction rate 83.2%
Misdemeanor 7,122
Conviction rate 80.0%
Felony Jury Vedicts 67 10 8

Source: Prosecutors in State Court, 2001, US Department of Justice, Office
of Justice Programs, National Survey of Prosecutors, May 2002.
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In addition to too few staff relative to its caseload, the Calcasieu Parish PDO
suffers from inadequate salaries and benefits, contributing to a reduced morale and high
staff turnover (salaries of attorneys at the PDO range from $30,000 for new attorneys
with no experience to $75,000 for the Executive Director). Because of this, the PDO
believes that in order to attract qualified attorneys it must permit them to have private
practices on the side. But this makes it very difficult to determine how much time the
staff attorneys spend representing their PDO clients, and how much is spent dealing with
their personal clients. There are some who advocate that all the PDO attorneys be full-
time with salaries commensurate with their counterparts in the DA’s office, while others
believe that prohibiting private practice would cost the PDO some of its most competent
and experienced attorneys. As long as private practices are permitted, some form of
monitoring such as an electronic time sheet program should be implemented so the

amount of work being done for the PDO can be measured.

B. Caseloads

Similar issues arise with respect to the caseloads of the staff. Table 5 shows the
assignment of cases within the Calcasieu Parish PDO. With just 9 staff attorneys and 4
contract attorneys, the PDO is obviously over-burdened. Two of the staff attorneys--
Isaac and Rubin--tend to specialize in misdemeanor cases, leaving the seven other staff
attorneys to handle and average \of 590 felony cases, including capital cases and appeals,
and 150 misdemeanor cases; each of the contract attorneys handles approximately 200

felony cases.
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Table 5

Open Cases, by Attorney: Calcasieu Parish PDO, 2002
Caseload  Court
Ratio Division ~ Judge  Felony Misdmnr Juvenile Uresa*
Staff Attorneys
R. Ware 2.0 E Minaldi 372 68 2
B. Van Dyke 43 H Gray 769 186
D. Ritchie 3.3 G Canady 589 173
M. Henrich 3.7 D Wyatt 655 195 1
M. Ned 33 F Carter 588 147
S. Williams 3.7 A Savoy 649 176 1 10
S. Coward 29 B Painter 506 154
S. Isaac 2.2 10 660 176
C. Rubin 38 8 1,677
Contract Attorneys
W. Smith 2.4 47 568
L. White 20 376 52
Conflict Attorneys
B. Vouguet 200*
M. Breaux 200**
T. Barrett 200™
J. Burkes 200"
Total Open Cases: 4,522 3,535 182 578
* Child support cases
** estimated caseload

In 1973 the National Advisory Commission on Criminal Justice Standards and

Goals set the following guidelines for annual public defender caseloads:

“The caseload of a public defender attorney should not exceed the following:
Jelonies per attorney per year: not more than 150; misdemeanors (excluding
traffic) per attorney per year: not more than 400; juvenile court cases per
attorney per year: not more than 200; Mental Health Act cases per attorney per

year: not more than 200; and appeals per attorney per year: not more than 25.”1?

2 National Advisory Commission on Criminal Justice Standards and Goals, Task Force on Courts, Courts
(Washington, D.C., 1973), p. 186. These standards did not include capital cases.
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The Louisiana Indigent Defense Assistance Board has adopted its own caseload standards
that are more lenient than those of the National Advisory Commission. The LIDAB
recommends that “the caseload of a staff, contract, or appointive counsel representing

indigent defendants should not exceed the following ranges:”"?

Capital Cases 3-5
Cases Carrying Automatic Life 15-25
Non-Capital Felonies 150-200
Misdemeanors 400-450
Traffic 400-450
Juvenile 200-250
Mental Health 200-250
Other Trial Cases 200-250
Capital Appeals 3-5
Non-Capital Felony Appeals 40-50

Not all cases require the same amount of time and resources and capital cases are
particularly demanding. As the Louisiana Supreme Court has noted, "[d]eath, in its
finality, differs more from life imprisonment than a 100-year prison term differs from one

nld According to records in the Clerk of Court’s office, sixteen

of only a year or two.
capital indictments were filed in Calcasieu Parish in 2002 (see Table 6). Of these, notice
of the intent not to seek the death penalty was given in only one case and notice of intent
to seek the death penalty was given in four cases. No notice had been given either way in

the other eleven cases. Because a defense lawyer must act as if the death penalty will be

sought until notified otherwise, there were effectively fifteen new cases in 2002 in which

** Standard 12-2.1, Standards of Indigent Defense for the State of Louisiana, Louisiana Indigent Defense
Assistance Board, http://www.lidab.com/standards.htm.
1 State v. Myles, 389 So. 2d 12, 30 (La. 1980)
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TABLE 6

Capital Cases filed in Calcasieu Parish, 2002
Defendant Charge Docket number Counsel(s)
*John Simon 1st Degree Murder
*Michael Guillory 1st Degree Murder 23415-02E Ron Ware
*Adrian S. Citizen 1st Degree Murder 22,815-02H Judge Gray, Ware
*Mark A. Dittmer Aggravated Rape 22,798-02H Judge Gray, Davidson
*Luther Deel Aggravated Rape 21,323-02B Judge Gray, Davidson
*Pustin C. Ducote Aggravated Rape 20,640-02H Judge Gray, Davidson
*Daniel Holland Aggravated Rape 20,639-02H Judge Painter, Coward
*Wilbert Rideau 1st Degree Murder 15,321-01E Ron Ware (Kendall and Murray)
*Jimmy Dorris* Aggrevated Rape 15,111-02H Judge Gray, Davidson
Jonathan E. Boyer 1st Degree Murder 14,005-02B Thomas Lorenzi, Stephen Singer
*Zavier Lewis Aggravated Rape 14,003-02D Judge Wyatt, Henrich
*Chester L. Mercantel  1st Degree Murder 12,317-02G Not listed
Ben Tonguis Ist Degree Murder 10,272-02H Ron Ware, David Ritchie
Eric D. Crawford 1st Degree Murder 10,271-02D Ron Ware
Ricky J. Langley Ist Degree Murder 10,258-02H Clive Stafford Smith, Phyllis Mann
*Rock A. Doucet Aggravated Rape 7,109-02E Judge Minaldi, Ware
Frazen Chesson Aggravated Rape 13601-96G Thomas Lorenzi, LCAC
Charles Winfree 1st Degree Murder 6359-01 Clive Stafford Smith, Charles St. Dizier
Broderick Tumer 1st Degree Murder 6359-01 Thomas Lorenzi, Walter Sanchez
Nathaniel Smith 1st Degree Murder 6359-01 Phyllis Mann, Robert Pastor
Reginald Gauthier Ist Degree Murder James Boren, Glen Vamvoras
Eddie Mitchell Ist Degree Murder 6308-92D Clive Stafford Smith, Thomas Lorenzi
* Notice of intent to seek death penalty not yet received

the defendant’s life was at stake. Earlier notice by the DA’s Office of whether or not a
case will be tried as a capital case would allow the PDO to allocate its resources more

efficiently.

The Executive Director, Ron Ware, is currently handling four capital cases,
including two where notice has been given that the death penalty will be sought (see
Table 6). In addition, Mr. Ware has three other cases where capital notice has not been

filed. According to LIDAB standards, such a caseload requires the attention of one full-
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time attorney, yet Mr. Ware also has 372 felony cases and 68 misdemeanor cases in
addition to his duties as Executive Director. In addition, the Calcasieu Parish PDO is
currently assigned 30 cases with a mandatory life sentence. The LIDAB standard is that

15 to 20 such cases per attorney should constitute a full caseload.

Thus, the 2002 average caseload in the Calcasieu Parish PDO is more than 3 times
the LIDAB standard and more than 4 times the national standard. This heavy caseload
does not simply mean that its staff is over-worked and underpaid. We found ample
evidence that the clients of the PDO also suffer. As discussed further on in this study, the
quality of legal services provided to indigent defendants in Calcasieu Parish is far below

national norms and much of this can be traced back to the caseload problem.

In order to meet these standards, either the number of open cases assigned to the
Calcasieu Parish PDO must be reduced by two-thirds, or its staff would need to be
expanded to 39-46 full-time attorneys: 23-30 attorneys handing felony cases, 10 attorneys
handling misdemeanor cases, 3 attorneys to handle capital cases and cases carrying
automatic life sentences, one to handle appeals, one to handle juvenile cases, and one to

handle Uresa (child support) and “other” cases.

C. The Budget of the PDO

There are various benchmarks that can be used to evaluate the funding levels of
PDOs. One is the average expenditure per case handled. According to data published by

the U.S. Bureau of Justice Statistics, the average cost per case handled by PDOs in the
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nation’s 100 most populous counties was $258 in 1999." This figure is obtained by
dividing the total operating expenses of the PDO by the number of cases (felonies,
misdemeanors and appeals) handled in a year. When this calculation is made for
Calcasieu Parish it shows an average cost per case of $110. While costs can vary
depending upon the number and type of cases a PDO handles, this is significant evidence

that the Calcasieu IDB is under-funded relative to its caseload.

Another benchmark is the per capita cost of financing indigent defense. This
number is obtained by dividing the budget of the PDO by the population of the area it
serves. In 1999 the average cost of indigent defense in the 100 largest counties in the US
was about $10 per resident;'® in Calcasieu Parish it is just $6.12 per resident. Although
some jurisdictions have higher crime rates and/or more poverty than others, this measure

also suggests the Calcasieu Parish PDO may be under-funded.

Table 7

Budget of the Calcasieu Parish PDO and Benchmarks

Needed to
Calcasieu Meet
Basis Benchmark Parish Benchmark
Per Case $258 $110 $2,330,514 #
Per Capita $10.00 $6.67 $1,828,420
Per DA Budget $4,267,667 $1,200,000 $3,627,517

* Assumes a reduction of 2,200 backlogged cases

15 Indigent Defense Services in Large Counties, 1999, US Department of Justice, Bureau of Justice
Statistics, November 2000.
' Ibid.
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Some believe that the most relevant comparison is between the resources of the
District Attorney’s Office and the Public Defenders Office.” In 2002 the Calcasieu
Parish District Attorney’s Office had a budget of $3.7 million and a staff of 88 fulltime
employees, including 19 attorneys and 14 investigators, as well as access to forensic
testing, expert witnesses, and the investigative resources of local law enforcement
agencies. The Southwest Regional Criminalistics Laboratory is based in Lake Charles
and performs analysis for the prosecution without cost to the District Attorney. The
prosecution also draws upon the resources of the police departments in each jurisdiction
within the parish, as well as the Calcasieu Parish Sheriff’s Office and, less commonly,
other state agencies and the Federal Bureau of Investigation. By comparison, the budget

of the PDO is $1.2 million and it has a staff of 9 staff attorneys and just 2 investigators'®.

Any consideration given to increasing the PDO’s budget must focus on identifying
specific needs and shortcomings within the PDO; just throwing money at a problem will
not solve it. Table 8 provides a breakdown of the PDO’s expenditures from 1997-2000
and shows that these funds are principally used for salaries and related benefits (58%),
professional service including contract attorneys (23%), and rent (10%). All other

expenses, including supplies, travel and utilities, amounted to only

' For example, see “Parity: The Fail-safe Standard,” by Scott Wallace in Compendium of Standards for
Indigent Defense Systems: A Resource Guide for Practitioners and Policymakers, US Department of
Justice, Office of Justice Programs, Bureau of Justice Assistance, 2001.

'8 The DA’s office has a larger caseload than the PDO because they also prosecute cases where the
defendant has a private attorney. Although the DA’s office was unable to identify what proportion of their
resources were devoted to cases with private attorneys, we suspect it is no more than 25% of their total
budget.
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Table 8

Calcasieu Parish PDO Expenditures, 1997-2000

1997 1998 1999 2000
Expenditures:
Salaries & $
Benefits $ 535276 59% $ 599,065 61% 676,574 62% $ 714,386 58%
Professional $
Services $ 228,303 25% $ 236,480 24% 257,023 24% $ 284747 23%
$
Litigation Support  $ 9,701 1% $ 2444 0% 17,880 2% $ 9863 1%
Library $ 3,846 0% $ 5,860 1% $ 6,726 1% $ 5,999 0%
Materials & $
Supplies $ 18,754 2% $ 21179 2% 17,939 2% $ 29975 2%
Travel $ 5,547 1% $ 4852 0% $ 3,378 0% $ 3,833 0%
$
Rent $ 64,917 7% $ 63,858 6% 64,434 6% $ 118,043 10%
$
Telephone $ 9,754 1% $ 10651 1% 10,595 1% $ 12563 1%
$
Other Expenses $ 23430 3% $ 26889 3% 18,909 2% $ 41665 3%
$
Capital Outlay $ 12,425 1% $ 12896 1% 10,706 1% $ 14458 1%
$ 911,953 100 $ 984,174 100% $1,084,16 100% $1,235,532  100%
% 4
Change in Fund $ 208,277 $ 85,653 $ $
21,360 (302,504)

3% of their total budget. It also shows that PDO expenses increased by 35 percent from
1997 to 2000, with half of the increase coming in 2000 when the PDO had an operating
deficit of $327,605 that it covered by drawing down its fund balance. This level of

spending cannot be sustained unless the annual revenue of the PDO is increased.
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D. Resource Deficiencies

During the course of this study we have made the following observations regarding

the resources of the Calcasieu Parish PDO:

Office Facilities: The PDO doubled its rent in 2000 when it moved into new
facilities. It now occupies a two-floor suite of newly renovated offices in what
was formerly the Charleston Hotel, which is located one block from the
courthouse. These facilities are very appropriate for PDO and present no obstacle
to the PDO carrying out its mission, even on an expanded basis.

Computers & Equipment: We found that the Calcasieu Parish PDO has an
adequate number of relatively new computers for its current staff, but the staff has
not been appropriately trained to use this equipment productively and efficiently.
Our experience dealing with both the DA’s office and the PDO is that the DA’s
office is considerably ahead of the PDO in the application of information and
computer technology.

Attorneys: As discussed in a previous section, even if the backlog of cases could
be eliminated the PDO would still need additional attorneys to handle the capital
and felony cases assigned to them each year and stay within the LIDAB caseload
guidelines, plus additional attorneys to handle misdemeanor cases. If the number
of attorneys at the PDO is not increased, then compliance with Louisiana caseload
standards requires that either a more stringent screening process be put in place so
that fewer cases are assigned public counsel, or the excess cases be assigned to
contract attorneys or court-appointed attorneys.

Support Staff: Perhaps the greatest deficiency in the PDO is the number of
trained investigators. The PDO presently has just two investigators for its entire
caseload of capital cases and 4,500 open felony cases, not to mention
misdemeanors. Likewise, the office requires additional support staff such as
secretaries.

Expert Witnesses: Legal parity requires that defendants have the same access to
experts as the prosecution. The DA’s office spends $200,000 a year just on
experts in addition to utilizing the resources of the Southwest Regional Crime
Lab. The PDO spends approximately $250,000 each year on professional
services, but nearly all of this is for contract attorneys to handle conflict of
interest cases. In our examination of the PDO’s files we could only find two
instances in the past three years where experts were used in the defense of their
clients. This is obviously not a level playing field.

Professional Development: It is important that public defenders attend
conferences and seminars to keep pace with developments in their field. The
PDO spends about $4,000 per year for travel, but very little of this is for
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professional training and there is no program for professional development. In
contrast, the DA’s office spends approximate $100,000 a year for its staff to
attend seminars and conferences.

According one study by the U. S. Department of Justice, public defender offices
that have developed successful caseload programs share a common set of characteristics

that include the following:"

* A sound management information system based on reliable and empirical data.
* A statistical reporting procedure that has been accepted by the funding source.
* A sound managerial and administrative system.

* The ability to tie caseload standards to budget requests.

* A mechanism (e.g. a statute or court rule) that triggers action once public

defender caseloads reach an excessive level.

All of these recommendations should be applied to the Calcasieu Parish PDO. In
addition, the application of caseload guidelines should be combined with the
establishment of objective criteria for screening applicants for public defender positions

because both quality and quantity are elements of the budgeting process.

' Performance Audit Report: Office of the Public Defender, Office of Legislative Audits, Department of
Legislative Services, Maryland General Assembly, November 2001, p. 10.
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IV. The Quality of Services of the Calcasieu Parish PDO

A. Expeditious Resolution of Cases

A basic tenet of American justice is that persons accused of committing a crime are
entitled to a speedy trial. In Calcasieu Parish justice is not speedy, and this is the
principal reason for the huge backlog of cases. The number of open cases depends not
only on the number of cases assigned to the PDO, but also on the rate at which cases are

resolved.

For example, if the median time-to-disposition is six months, then at any particular
time approximately half of the cases assigned during the past twelve months will be open
and the other half closed, making the caseload equal to one-half the annually assigned
cases. But if the average time-to-disposition is two years, then number of open cases will

be twice the number of annually assigned cases.

The felony caseload of the Calcasieu Parish PDO is approximately twice the
- number of annually assigned cases, which suggests that the average length of time from
arrest to disposition in Calcasieu Parish is approximately two years. By comparison, the
average time from arrest to disposition for felony cases nationwide is 214 days*® with 90

percent of all felony cases resolved within one year of the date of arrest.

To verify the time-to-disposition of felony cases we were given access to the

computer files of the Calcasieu Parish DA’s office to track the case histories of all

L elony Sentences in State Courts, 1998, Bureau of Justice Statistics Bulletin, October 2001
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persons booked into the Calcasieu Parish Correctional Facility in March of 1997, 1999
and 2001 (we used the DA’s data because the computer files of the PDO were
incomplete). We found that it takes an average of 501 days to dispose of a felony case in
Calcasieu Parish and that only 20 percent of all felony cases were disposed of within one
year of the date of arrest. The average length of time between the different steps in the
judicial process is shown in Table 9. Each step reflects a significant delay in the process,

with different potential solutions.

Table 9

Length of Time to Resolution of Felony Charges, Calcasieu Parish, 1997

Average Number
of Days
From Arrest to Bill of Charges 186
From Bill of Charges to Arraignment 129
From Arraignment to Disposition 186
Total Time to Dispositon 501

The filing of the bill of charges is when the defendant first learns the exact crimes
charged by the DA’s Office (the term “bill of charges” covers both a “bill of indictment”
and a “bill of informat