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In Florida, more than 37,000 children are “Baker
Acted” each year.!

That is, in this state, we authorize the involuntary
arrest, transport, hold, and psychiatric examination
of so many children under the Florida Mental Health
Act,?known as the Baker Act, that it has become a
verb. Even worse, Baker Acting has become a “nor-
mal” behavioral management tool for far too many
Florida classrooms, schools and residential fos-
ter care facilities. Children as young as 5 and 6 are
handcuffed and forcibly taken by police to psychi-
atric hospitals, where they legally can be held for up
to 72business hours in conditions that would harm
and traumatize even adults.

Still, schools, residential facilities, and police
often decide to subject children to this trauma with-
out first notifying the child’s parent or guardian or
over their parent’s objections, even when doing
so isn’t necessary for the child’s safety. Because of
understaffing or the desire to maximize fees, some
psychiatric facilities make matters worse by holding
overnight and longer than needed these frightened
and traumatized children, some of whom they invol-
untarily sedate.

Involuntary psychiatric institutionalization is an
extremely invasive and deeply traumatic interven-
tion that is legal to use only when a child actually
poses a danger of death or serious bodily harm to
themselves or others that cannot be otherwise ame-
liorated. The Baker Act applies to both children and
adults but does not distinguish between the two. By
statute, this dire intervention should not even be
considered unless a child has a mental illness that
can be treated at such afacility and there are no less
restrictive means to mitigate the immediate dan-
ger that child poses. Yet, schools, police, and foster
care facilities in Florida routinely use the Baker Act

on: (1) children with disabilities, such as autism or
other developmental disabilities; (2) children with
a diagnosis of mental illness who can be appropri-
ately treated in a less-restrictive setting than an
inpatient psychiatric facility; and, (3) children who
are exhibiting developmentally and age—appropriate
behavior, who are merely disobedient, noncompliant
or disruptive, and whose disruptive or concern-
ing behaviors are not related to a mental illness or
other disability.

In each of these instances, the Baker Act is not
only an inappropriate intervention, it is a harmful
and oftenillegal one. No child should be Baker Acted
for exhibiting abehavior caused by a developmental
disability (like autism), because the Florida legisla-
ture explicitly excluded such disabilities from the
statute’s criteria and, more importantly, because
developmental and intellectual disabilities are not
mental illnesses and, therefore, mental health treat-
ment facilities are not equipped to meet their needs.

The excessive rates at which Florida involuntarily
holds and examines children in psychiatric facilities?
is unheard-ofin other states.* Worse, this overuse is
growing: Over the last two decades, use of the Baker
Act, including against children, has more than dou-
bled — far outpacing growth in Florida’s population
or rates of mental health diagnoses.® This explosion
in Baker Act use has coincided with a drastic increase
in police presence in schools®, suggesting that the
Baker Act is being used punitively in some cases,
like juvenile arrests and incarceration, to target and
remove children that teachers, administrators, and
school police perceive as uncontrollable or unde-
sirable. These children, and the school itself, would
be better served if school staff and police had the
resources and training to provide less-invasive, less-
costly, and more-effective interventions that could
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help them better manage the behavior and needs of
children in their care.

Baker Act reform is not just a children’s mental
health issue or one that only affects children with
disabilities; it is also a racial justice issue. Like juve-
nile arrest and incarceration, the Baker Act is used
disproportionately against children of color” and has
negative, long-lasting consequences. Implicit bias
also affects the diagnosis and treatment of Black
and Brown children, whose behaviors may be more
likely seen as symptoms of conduct disorders or
other mental health issues than similar behaviors by
white children.® Moreover, excessive use of the Baker
Act contributes to the school-to-prison pipeline and
the overall damaging, costly, and unnecessary insti-
tutionalization of children in Florida.

Though Baker Act misuse has been well-docu-
mented, reform has been elusive, in part because
schools, law enforcement agencies, and local behav-
ioral health systems fail to collect adequate data for
analysis of why, when, where, and on which children
the Baker Act is used. Better data must be collected
at all levels and stages of the Baker Act process, so
that policymakers can understand the full scope of
theissue. In addition, better data collection can help
with the implementation of common-sense changes,
which also must be informed by the expertise of
mental health professionals as well as the experi-
ence of children and families who have survived
and borne the enormous cost of involuntary holds,
forced medication, and unnecessary examinations.

There are significant changes Florida can and
should make to move away from a culture of default
institutionalization and to provide children with
access to the supports they need within their own
communities.” But even basic changes in law, pol-
icy, and practice could prevent the majority of
children who are at risk of being illegally or unnec-
essarily Baker Acted from experiencing the trauma
of arrest and involuntary psychiatric hospitaliza-
tion. These changes include:

¢ Requiring schools to intervene — while com-
plying with state and federal privacy laws and
adhering to students’ Individualized Education
Programs (IEPs)'° — so that law enforcement
officials (school-based or otherwise) do not
wrongfully Baker Act students with disabilities;
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¢ Providing robust training at schools, residen-
tial facilities, and in law enforcement regarding
de-escalation methods and the narrow criteria
for involuntary examination (including how to
interpret the criteria standards and make evi-
dence-based assessments of the alleged threat)
and providing public education about the appro-
priate use and limitations of the Baker Act;

¢ Notifying parents and guardians before a Baker
Actisinitiated and requiring their consent;

¢ Fully integrating mobile crisis teams, telehealth
services and credentialed school psycholo-
gists and social workers to help de-escalate and
stabilize children experiencing crises and in
determining whether to initiate an involuntary
examination under the Baker Act;

¢ When transporting a child is absolutely neces-
sary and parents or guardians have consented
to such aresponse, allowing parents, guardians,
or medical professionals to transport children
to psychiatric facilities or other non-traumatic
crisis stabilization units instead of police and
requiring that any police transport be done in
theleast-restrictive means possible for the child’s
safety and well-being;




Requiring a mental health professional at receiv-
ing facilities to make an independent assessment
of whether a child qualifies for involuntary
examination before admitting them, including
screening for developmental disabilities that do
not qualify under the Baker Act criteria; and

Requiring those who Baker Act children to pro-
vide better data so lawmakers can understand its
impact and identify systemic failures.

Florida lawmakers can and must
reform the Baker Act to stop its overuse
and save tens of thousands of children
from needless harm every year. School
administrators, police departments, psy-
chiatric facilities, and residential foster
care facilities can and must track and
report critical information each time a
child is Baker Acted. And they must be
held accountable for any illegal or unnec-
essary use that fails to meet the stringent
legal criteria required for such a conse-
quential intervention.

This report offers a critical analysis
of where the statutory protections of
the Baker Act fall short, for children in particular,
how it is often illegally and inappropriately imple-
mented in violation of existing law, what impact
its misuse has on children, and how we can fix it.
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THE TRAUMATIC EXPERIENCE OF BEING

BAKER ACTED

Shawn M was just 10 years old when he faced one of
the most terrifying experiences of his young life." To
this day, Shawn is still afraid, haunted by the day in
2018 that he was taken from his school by a police
officer, caged in the back of a police car, driven away
from his distraught father, and held overnight with-
out contact with his family in a psychiatric ward with
older children — all because he expressed to a teacher
some distress over losing a playground game.

Shawn is just one of tens of thousands of children
in Florida on whom the Baker Act has been used at
school — even though he did not meet the statutory
criteria and his parents strenuously objected — in
place of appropriate mental and behavioral health
care and interventions in the community.

When he was taken and involuntarily commit-
ted, Shawn was a fourth-grade student in an Orange
County public school. Shawn, who has autism spec-
trum disorder (ASD), had been placed in a class for
children with ASD, with the goal of transitioning him
to a general education classroom over time. Because
of his autism, Shawn sometimes reacted strongly to
situations that might not have generated the same
reaction in other children, but his parents and teach-
ers understood how to de-escalate him in those
situations. That all changed one day in early 2018
when he was Baker Acted.

That day, he and his friends were playing a game
called the “orange touch,” the equivalent of “coo-
ties.” Shawn was touched and it triggered a strong
reaction. He became upset and said something that
ateacher interpreted as meaning he wanted to hurt
himself. But there was no reason to think Shawn gen-
uinely and imminently was going to do actual harm
to himself. He had no actionable plan for self-harm,
engaged in no self-harming behavior, and he calmed
down after his initial outburst. However, instead of
contacting Shawn’s parents or a counselor, the school
took the drastic step of contacting the local sheriff’s
department to take him to a psychiatric facility for
involuntary examination and treatment. Even the
responding officer wrote in his report that Shawn
was “calm and talkative,” but he nonetheless con-
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all because
he expressed to a teacher
some distress over losing
a playground game.”

tinued to Baker Act Shawn based on his layman’s
diagnosis that Shawn wanted to hurt himselfbecause
Shawn allegedly made a reference to jumping off of
anonexistent bridge.

Shawn’s dad, Brian, was not contacted until after
the school had already taken steps to Baker Act him.
When the school finally informed Brian, he raced
there as quickly as he could, but it still took him 45
minutes to arrive. To this day, Brian lives with the
regret and guilt of being out of Shawn’s immediate
reach. When he finally made it to campus, he saw
the armed and uniformed sheriff’s deputy already



Brian tried to convince
Shawn that, despite what
he was experiencing, he
was not in trouble, he was
not being arrested, and he
was not being sent to jail,
but rather that everything
would be all right.”

questioning Shawn in the principal’s office. Brian
explained to the deputy that Shawn had autism and
was not always able to control his emotions, but
these kinds of reactions were normal, and he knew
how to help Shawn deal with them. He begged the
officer to allow him to take his son home, assured
them that Shawn wouldn’t try to hurt himself, and
that he would stop Shawn and care for him if he
tried. But the deputyrefused, claiming that the law
required him to take Shawn to a facility once the
school called, regardless of his father’s ability to care
for him appropriately, regardless of his wishes, and
regardless of the fact that his son had a known devel-
opmental disability that accounted for his behavior.

Realizing that his pleas to take his son home
were futile, Brian tried to convince the deputy to
atleastlet him drive Shawn to the Baker Act receiv-
ing facility while the officer followed them, so that
Shawn would not have to experience being putin a
police car. That plea, too, was refused. Unrelenting
in his advocacy to spare his son as much trauma as
possible, Brian had to beg the deputy to persuade
him not to handcuff Shawn — a practice that is
common (and some police believe required) when
children are Baker Acted. Brian still has difficulty
describing what came next — the moment when he
kneeled down in front of his son to try to explain
what was happening. While doing his best to hold
back tears, Brian tried to convince Shawn that,
despite what he was experiencing, he was not in
trouble, he was not being arrested, and he was not
being sent to jail, but rather that everything would
be all right. Itis this nightmarish moment, of police
tearing Shawn away from his father and driving him
away in the back of a cop car, that has continued
years later to affect Shawn the most.

Distraught but determined, Brian followed
Shawn and the deputy to alocal psychiatric facility,
where Shawn was placed in the facility’s care. Brian
again tried to explain that the school had overre-
acted to a normal manifestation of Shawn’s autism
and that he was not a danger to himself or others.
The intake person was sympathetic, telling Brian
that they always “cringe” when a child with autism
isbroughtin because the Baker Act can onlylegally
be used when mental illness causes a child to be dan-
gerous to themselves or others — not when a child
has a developmental disability like autism. Shawn’s
medical records show that facility staff wrote that,
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because Shawn had autism, they were “unable to
assess” most of the criteria they normally used to
determine whether a child was a danger to them-
selves or others. Because developmental disabilities
are not mental illnesses, a child with such a disabil-
ity cannot be treated or helped for that disability by
being in a psychiatric facility.

Nonetheless, because the Baker Act had already
been initiated, the facility told Brian it could not
release Shawn until he was examined by the only
psychiatrist on staff, which could not happen until
the next day. Brian was not allowed to visit Shawn,
see the area where Shawn was being held, or even
talk with him on the phone while he was in the
facility. Brian was told visitation was only allowed
on Saturdays and, because Shawn was brought in
mid-week, he likely would be held over the weekend
— that is, for more than five days. Defeated, Brian
had to accept that the trauma of Shawn’s forcible
removal from school would be compounded by an
overnight stay — the first night ever in his younglife
outside the care of his family. Not only was Shawn
away from the safety of his home, but he was being
held in an institutional setting with teenagers and
older children, some of whom exhibited behaviors
Shawn found scary, without any understanding
of what was happening to him or why his parents
weren’t coming. Only because Brian was able to
find and pay for a private attorney, who threatened
to sue the facility if they didn’t let Shawn go, was
Shawn released the next day.

While Shawn eventually returned to his loving
family and did not ever attempt to harm himself,
the effects of his experience linger to this day, years
later. Even though the recurring nightmares about
the incident have started to subside, Shawn has not
fully healed. He frequently talks about not wanting
to “go to jail” again — an indistinguishable experi-
ence in his mind from the experience of being Baker
Acted. He is still fearful of law enforcement and ter-
rified of getting in trouble at school when anything
out of the norm occurs, sometimes resulting in an
emotional breakdown. Rather than help Shawn, the
school’s use of the Baker Act has caused him lasting
harm. In Florida, Shawn’s story sadly is not unusual.
Tens of thousands of children have this nightmar-
ish experience every year and are left to put back
the pieces of their lives when the worst of it is over,
while still dealing with its lingering effects.

SOUTHERN POVERTY LAW CENTER
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being Baker Acted.”



What Does the Law Say?

In Florida, involuntary psychiatric exams are appro-
priate only in rare emergencies — when a person is
truly an imminent danger to themselves or others
because of amental illness. Currently, the law makes
no distinction between involuntary examination cri-
teria for children as compared to adults. Under the
statute, these stringent requirements mustbe met to
lawfully Baker Act someone, including a child:

¢ Areason tobelieve the person has amental illness
and because of that mental illness'%;

o The person refuses voluntary examination
after a full explanation of its purpose; or

o The person is unable to determine whether
examination is necessary; and

e Without care or treatment, the person is likely to
suffer from neglect, which poses areal and pres-
ent threat of substantial harm to her/his/their
well-being; and

o Itisnotclear that such harm may be avoided
through the help of willing family members or
friends or the provision of other services; or

¢ Without care or treatment, there is a substantial
likelihood (evidenced by recent behavior) that
the person will cause serious bodily harm to self
or others in the near future.®

Though the criteriais the same for children and
adults, children are more likely to be involuntarily
Baker Acted under the last prong — i.e., the “likely
to cause harm to self or others” criteria — because
minors cannot generally receive voluntary inpa-
tient services."* Minors, moreover, are not expected
to care for themselves, and so generally are not
Baker Acted on the basis that they will not do so.
Because the assessor is unlikely to use the self-ne-
glect prong of the Baker Act criteria, the assessor
is equally unlikely to consider whether supportive
friends or family could prevent harm, negating an
important failsafe that, for adults, would prevent
unnecessary Baker Acts.

Who Can Initiate a Baker Act?
Involuntary examinations can be initiated by judges,
medical professionals, or law enforcement officers.”
In schools, however, where at least a quarter of the
Baker Acts against children happen,'® they almost
always are initiated by law enforcement officers
— often with limited and variable training.'” The
standards of evidence and expertise required for
each of these actors toinitiate a Baker Act differ sig-
nificantly, and these standards varyin illogical ways.

The statute directs that a medical professional
who finds that someone has met the statutory cri-
teria for involuntary examination may initiate an
examination, but that law enforcement officers
“shall take a person who appears to meet the crite-
ria for involuntary examination into custody and
deliver the person or have him or her delivered to
an appropriate, or the nearest, facility within the
designated receiving system.”®

Many law enforcement officers interpret this
to mean that they must Baker Act a child once a
school asks them to do so or contacts them regard-
ing a child.”” Indeed, guidance from the Florida
Department of Children and Families emphasizes
that, when deciding whether to subject a person to
involuntary examination, the officer should err on
the side of initiating an examination and “leave it
to mental health experts to confirm whether the cri-
teria have been met.”** Moreover, officers may rely
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on “credible eyewitness accounts” to determine if a
person appears to meet the criteria for involuntary
examination.” As a result of these provisions, offi-
cers who are informed that a child has acted in away
that might imply they could be a danger to them-
selves or others sometimes claim that they have
no choice but to initiate an involuntary examina-
tion, even though they themselves have witnessed
no concerning behavior and even though the strict
legal requirements for involuntary psychiatric holds
have clearly not been met.?*

In comparison, the law does not allow a medi-
cal professional — which includes a “[a] physician,
a clinical psychologist, a psychiatric nurse, an
advanced practice registered nurse ..., a mental
health counselor, a marriage and family ther-
apist, or a clinical social worker” — to
initiate an involuntary examina-
tion unless they certify that they
have directly observed within
the previous 48 hours and
documented behavior that
meets the statutory crite-
ria (that is, that the person
has a mental illness and,
because of that mental ill-

“Law
enforcement
officers are held to a
far lower standard of
evidence than medical

counselor, family therapist, or clinical social worker)
recognize that the child does not need or does not
meet the basic requirements for an involuntary psy-
chiatric examination.* Ironically, if a parent instead
of police brought the same child to the facility, any
of those same trained medical staff would have the
authority, using the higher evidentiary standard of
medical professionals, to make the initial determina-
tion as to whether the child needed to be admitted.*
The Baker Act thus irrationally gives greater
weight to law enforcement officers’ decisions that
arebased on less information than to those of med-
ical professionals with more training and higher
evidentiary standards. Affording greater weight
to law enforcement officers’ judgment over that
of medical professionals is especially inappro-
priate and unusual given that no other

situation in which law enforcement
takes an individual for medical
care operates in this manner.

For example, for other kinds

of health-related emer-
gencies, law enforcement

may on occasion transport

an individual to a hospi-

tal or an emergency room.

ness, poses an imminent professionals when However, in such a situ-
risk of serious bodily harm deciding whether to ation, once an officer has
to themselves or others) .2 Baker Act.” brought an individual to a

In other words, even though
they lack medical training, law
enforcement officers are held to a
far lower standard of evidence than med-
ical professionals when deciding whether to Baker
Act. This means children, who are more likely to be
Baker Acted by police because of greater police pres-
ence and the lack of mental health professionals in
schools, face a greater risk of being inappropriately or
illegally Baker Acted without any actual evidence of a
mental illness and without exhibiting recent behav-
ior that shows they are likely to cause themselves or
others serious bodily harm in the near future.

Once a police officer formally initiates a Baker
Act, the child must be detained at the facility until
aphysician or a clinical psychologist, or, in certain
circumstances, a psychiatric nurse, examines and
releases the child, even if other highly trained men-
tal health professionals at the facility (such as an
advanced practice registered nurse, mental health
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medical facility, medical staff
on site would determine whether
that person needs in-patient care and
if they should be admitted for treatment.

Which Children Get Baker Acted?
No matter how it is initiated, far too often the
behaviors that lead to a Baker Act in schools do
not meet the legal criteria for involuntary exam-
ination under the Act.?®

There are three main categories® of children who
are wrongly Baker Acted because they do not require
orwould not benefit from psychiatric hospitalization:
(1) those who manifest developmentally appropri-
ate behaviors, usually some form of sadness, which
may require counseling or other mental health treat-
ment?; (2) those who manifest behaviors consistent
with a disability; and (3) those who are “misbehav-
ing” and are Baker Acted as a form of discipline or a
deliberate effort to push them out of school.



Children in the first category — students doing
things that are ordinary for children their age — do
not typically require any intervention or services at
all. For example, Braden H, who was 11, was Baker
Acted in 2018 after telling ajoke to his friends. Braden
was walking across the grounds of his middle school
with his sixth-grade classmates when he noticed a
pile of ropes and, to make his friends laugh, joked, “oh
look, ropes. Time to go hang myself.”?* A substitute
teacher overheard and referred him to a counselor,
who asked if he was depressed. Braden replied that
he had been sad because his grandmother recently
died, but it was unrelated to his joke. Despite this,
an officer decided to Baker Act him over his father’s
objection. In another example, an 11-year-old girl
in Pasco County was Baker Acted after she texted a
friend sarcastically, “I have so much homework, I'm
so stressed, I'm going to kill myself.” She was held in
apsychiatric facility over her parents’ objections for
five days, and the facility was so full that she spent the
first night sleeping in a desk chair.®

Some children in this category may simply be
exhibiting behaviors that are appropriate and nor-
mal for their stage of development or circumstances
but that are not an indication of mental illness and
may not require any form of mental health inter-

vention at all. Other children in this category may
benefit from, and may indeed already be receiving,
counseling or care from a medical practitioner, such
as children who are already diagnosed with depres-
sion or emotional and behavioral disorders, but do
not require or benefit from involuntary psychiatric
treatment. Even if they behave or express thoughts
that alarm adults, involuntary hospitalization may
be contraindicated. Nonetheless, under current
practices, children who are already receiving treat-
ment for a mental illness are often Baker Acted
without any consultation with their physician.

The second category of children are students
whose behavior is solely a manifestation of a dis-
ability rather than mental illness. Many of them,
like Shawn, have intellectual or developmental dis-
abilities such as autism, which cannot be the legal
basis for a Baker Act. Adults who lack proper train-
ing, however, often falsely misinterpret behaviors
that are caused by developmental and other disabil-
ities as symptoms of dangerous mental illness.

For example, in the fall of 2018 in Coca, Florida, a
12-year-old boy with autism became upset at experi-
encing anew environment on his first day of school.*
He scratched his arms and made a reference to sui-
cide. The school had an explicit written plan, as part
of his IEP, about what to say and do in just such a
situation, but the school decided to Baker Act him
instead of following the IEP, as required under fed-
erallaw. In this case, much like in Shawn’s, sending a
boywith autism to a receiving facility solely because
ofhis developmental disability not only violated the
law, it was pointless and harmful. He had no mental
crisis for the psychiatric facility to stabilize or treat,
leaving him with only a damaging experience.

The third category of children — students who
are Baker Acted in school as a form of discipline or
pushout — are rarely a danger to themselves or oth-
ers. Solan C, for example, was in 10th grade when he
got into a dispute with another boy over a girl they
both liked.?*? The other boy wrote on a bathroom
stall, “Solan, I will kill you,” to which Solan replied,
“try me.” There was no indication of any kind to sug-
gest Solan had a weapon or specific plans to cause
actual harm to any of his classmates. Nor was there
any evidence whatsoever that he was suffering from
amental illness. Yet, Solan was still tackled by four
police officers, handcuffed, and Baker Acted.

The evidence suggests that, in cases like this,
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police and school staff use the Baker Act as a form of
punishment that allows them to physically restrain,
detain and remove from school children whom they
deem to be “problem students.”*At the same time,
because Baker Act statistics are notincluded in arrest
rates, the option of Baker Acting children allows
them to avoid higher arrest numbers and influence
crime statistics.** Given the well-documented dis-
parities in exclusionary student discipline across the
nation and in Florida specifically,® it is no surprise
that using the Baker Act as a form of discipline also
creates a greater risk for Black students and other
students of color and students with disabilities,
resulting, as discussed below, in similarly dispropor-
tionate rates of Baker Acting and further fueling the
disproportionate rates of the other predictable neg-
ative consequences of exclusionary discipline (e.g.,
among other things, higher rates of school dropout
as well as “decreased academic achievement, emo-
tional well-being and self-concept.”*¢)

What Happens to Children Once a

Baker Act is Initiated?

Regardless of how or why a child is Baker Acted, the
experience is often traumatizing.’” When police
arrive on the scene, an officer typically handcuffs the
child and puts them in the back of a police car, just
as they would if the child had committed a serious
crime. The officer transports the child to a psychi-
atric facility authorized to conduct involuntary
examinations under the Baker Act, known as a Baker
Act Receiving Facility. In rural areas of the state,
children may even be transported across county
lines and over long distances because of the loca-
tion of receiving facilities. This practice is routine,
including for children as young as 5, even though this
treatment is prohibited in all but extraordinary cir-
cumstances under Florida law, which states:

Procedures, facilities, vehicles, and
restraining devices utilized for crimi-
nals or those accused of crime shall not
be used in connection with persons who
have a mental illness, except for the pro-
tection of the patient or others.*

At the receiving facility, several things can hap-
pen. If the facility decides the child does not meet

the statutory criteria for involuntary examination,
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it sometimes releases the child to their parent or
guardian. But this is not always possible. Once a
police officer has formally initiated the Baker Act of
achild (i.e., completed a simple form), the law allows
only certain facility staff — a physician or clinical
psychologist — to release the child back into their
parent’s or guardian’s care.* The problem with this
requirement is that, in many facilities, a physician
or clinical psychologist is only present for part of
the day and receiving facilities are only required to
begin the examination process for a child within 12
hours of admission.*

As aresult, in many cases, when police initiate
a Baker Act and bring a child to a receiving facility
in the afternoon, that child is automatically held
at the facility overnight — even if trained mental
health professionals at the facility have concluded
they should have never been brought there or that
there is no reason to keep them there.

Once admitted, a child could be caught in the
statutory web that authorized their detention for
days. Even when they can and should release chil-
dren, many facilities choose not to do so, particularly
when children are covered by insurance, and instead
hold most or all children for the maximum 72 hours
permitted by the statute without court review.* If
that 72-hour period ends on a weekend or holiday,
facilities may hold children for even longer until the
next working day.*? At that point, the facilities usu-
allyrelease most children. Butifafacility asserts that
the child remains a danger to himself or others and



WHAT HAPPENS WHEN A CHILD IS BAKER ACTED?

S Child exhibits behavior that leads an adult to believe NS :
: they may be a danger to themselves or others :

School staff determine School staff contact
. School staff contact . .
Baker Act is not . police (or police
Mobile Response team . L
necessary witness incident)
Mobile Response team Mobile Response Police contact Police initiate Baker
Child not Baker Acted < does not recommend teamrecommends < . Act without contacting
. . Mobile Response team
Baker Acting Baker Acting

Mobile Response Team

Police transport the child to a receiving facility in police car

in handcuffs, with or without notice to parent or guardian

Child admitted to the facility and their parent
R RRRAEIAIELLIE LRI or guardian is notified by facility, but their :
: consent is not sought :

Receiving facility does not have a
doctor (or certain psychiatric nurses)
Receiving facility has a doctor on staff when child arrives
(or certain psychiatric nurses) onstaff :
when child arrives :
Child waits at the facility until a doctor
arrives, often overnight, regardless of
parental wishes

....................................................... B Child is examined e

Doctor determines

Baker Act criteria
are met
Doctor detgrmines Child held at the facility for up to 72
Baker Act criteria are g hours, or longer if that period ends on
not met aweekend or holiday

Child released at the conclusion of
that window (or when criteria are
no longer met)

Child released to their Facility petitions a court for longer-
parent or guardian term involuntary commitment (rare)
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less-restrictive options are not appropriate, the law
permits the facility to petition the court to hold the
child for more time.*?

Unscrupulous facilities can further maximize
the number of days they hold a child and, thereby,
maximize their revenue, by filing such a petition to
hold the child for longer, then dropping the peti-
tion shortly before the hearing is scheduled. This
allows such facilities to detain the child beyond the
72-hour window without judicial review.** A recent
media analysis found that, using this technique, one
facility in the Tampa area holds patients of all ages
on average 8.8 days, dropping 86 percent of the peti-
tions it has filed before they are heard.* Sadly, this
traumatizing practice of holding children for days in
psychiatric facilities, without medical justification,
parental consent, or judicial review, undermines the
original intent of the Baker Actitself — to authorize
immediate involuntary examinations for individu-
als who may need emergency psychiatric attention,
not to authorize unchecked involuntary institution-
alization for individuals who can receive no benefit
from such treatment or confinement.

The experiences children have at receiving facili-
ties vary as widely as the facilities themselves. Some
have reported being left to sleep on a bare cot with
no blanket in a cold room, with no change of clothes
and no personal items or toiletries. Others have
reported being housed with much older youth who
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have intimidated or frightened them. Many report
not being allowed to communicate with parents,
guardians or family and feeling terrified, confused
and alone. Some youth who were in foster care at the
time the Baker Act was used against them explained
itis common knowledge among youth in group resi-
dential homes that there are certain ways to answer
questions at the receiving facilities in order to avoid
being involuntarily medicated.*® Even staff at some
facilities with excellent reputations have indicated
they were unaware that currentlaw required them to
permit parents and guardians to have immediate and
ready access to their children by phone, correspon-
dence or in person and that rules and restrictions
regarding visitors and access are required to be in
the “least restrictive possible manner.”*’



WHAT THE NUMBERS SHOW

FLORIDA IS AN OUTLIER IN EXCESSIVE AND UNNECESSARY
USE OF THE BAKER ACT AGAINST CHILDREN, AND THIS
PRACTICE IS OVERWHELMINGLY INEFFECTIVE AND HARMFUL

Stories like Shawn’s — that is, of children who are
inappropriately or unnecessarily examined and
committed — are unfortunately not aberrations.
Statewide data, while flawed in many ways, shows
that unnecessary use of the Baker Act against
Florida children has become tragically routine.

From the 2001-2002 fiscal year to the 2018-
2019 fiscal year, the percentage of children who
were Baker Acted increased 152.6 percent.*® This
explosion in Baker Act use far outstrips Florida’s
population growth. The rate of involuntary psy-
chiatric examinations of children has more than
doubled in the past two decades, from 547 to 1,240
Baker Acts per 100,000 children. Children now
make up 18% of all people Baker Acted in the state,
with wide variations across counties, from 6.24% in
Monroe County to an astonishing 48% in Wakulla
County.* In the 2018-2019 fiscal year, the Baker
Act was used against children 37,882 times — a
rate of approximately one time for every 86 chil-
dren, or 1.2%, of all children age 5 and above. And,
at least 30% of those children are involuntarily
examined more than once over a five-year peri-
0d.*® Additionally, the available data suggests that
Baker Act use in schools has increased significantly
since the Parkland shooting; though, unfortu-
nately, this data is not consistently available from
all schools.* The Baker Act is also used dispropor-
tionately on Black children; 25% of all children who
were Baker Acted were Black in 2016-17 (the last
year for which race data was reported statewide),
despite Black children comprising only 15% of the
under-18 population.’?

Florida is the only state that involuntarily
commits more than 800 people per 100,000
people annually.

Florida involuntarily evaluates and commits
adults and children at a rate far beyond any other
state in the country. While not every state keeps
comprehensive data, a recent nationwide analysis
found that, of the 25 states that do, Florida is the
only state that involuntarily commits more than
800 people per 100,000 people annually.>® Only
two other states, Colorado and Massachusetts, have
rates exceeding 600 per 100,000 and only three
more exceed 400. Thus, Florida’s rate of involun-
tary commitment is not only substantially greater
than all states, but itis also at least twice the rate of
80% of the states that track this data.

Nor are other states experiencing the steady
annual growth in involuntary examination rates
seen in Florida; just four of the 24 states other than
Florida have seen rates of involuntary examination
increase in each year for which there is data.>*

This widespread use of the Baker Act on children
in Florida flies in the face of the recommendations
of most medical professionals. Two recent national
surveys of over 700 members of the American
Psychiatric Association found that mental health
professionals support severely restricted and
extremely narrow grounds for involuntary com-
mitment, a finding that may reflect their general
ambivalence about the effectiveness of the prac-
tice.” Notably, none of the professionals surveyed
considered disabilities or ordinary expressions of
sadness to be appropriate cause for involuntary psy-
chiatric examination.

Similarly, one of the few empirical studies®® of
involuntary psychiatric holds among school-age

A child under 12 in Florida could be over
10,000 times more likely to be Baker Acted
than die by suicide.
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children under age 10 explains that the use of invol-
untary psychiatric holds against children ought to
be rare, because they rarely have the means to seri-
ously harm themselves or others, and that suicide®”
or homicide®® by young children is extremely uncom-
mon. Indeed, approximately one homicide by a child
occurs for every million children in the U.S. and that
rate declines to 1in 10 million for children under age
10.5° Moreover, even in these rare instances, involun-
tary mental health hospitalization is likely unhelpful
because mental illness is not the primary cause or
risk factor for even the extremely rare occurrences
of homicide by a child.*®® Despite this data and the evi-
dence that mental illness is not a prevalent cause of
homicide by children, researchers have reported that
involuntary psychiatric holds of minors and young
children are actually not uncommon at all.**
Though clinicians and epidemiologists have
found that suicide and suicidal ideation have signifi-
cantly increased in the past few decades, especially
among adolescents, and likely remain underreport-
ed,*?these increased rates are not enough to explain
the even greater increase in the number of invol-
untary psychiatric hospitalizations of children in
Florida. The increased rates of suicide and suicidal
ideation among teenagers also cannot explain the
frequent Baker Acting of young children, who are
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much less often suicidal. Even if one were to assume
that the short-term forced hospitalization autho-
rized by the Baker Act is an effective intervention
— a proposition for which experts have not found
evidence — itis nonetheless being widely overused.
Data from the Center for Disease Controls used in
one of the largest and most recent investigations of
trends in child suicidality (which reported approx-
imately one death by suicide for every 1 million
children under age 12 in the U.S.),% shows that a
child under 12 in Florida could be over 10,000 times
more likely to be Baker Acted than die by suicide.
This incongruence raises questions about the
validity of the practice of involuntarily committing
children to psychiatric facilities altogether. The
high number of Baker Acts of children in the 2018-
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2019 fiscal year far exceeds established rates of child
suicidality, psychosis, and other serious mental ill-
nesses, let alone those with serious mental illnesses
whose conduct or level of emotional disturbance
would create an imminent and substantial risk of
serious bodily harm. One might expect that if chil-
dren were at risk of harming themselves or others all
37,882 times they were Baker Acted, and if the Baker
Actwere an effective form of intervention and treat-
ment, other states that do not have Florida’s practice
of frequent involuntary hospitalization would have
much higher rates of children harming themselves
or others due to mental illness. Yet, there is no evi-
dence whatsoever that thisis the case. Nor have rates
of mental illness and suicide in Florida gone down as
Baker Act use has gone up in the past two decades.
The high rate of repeat Baker Acts of the same chil-
dren — at least 30% of all children Baker Acted
within a five-year span® — also suggests that invol-
untary psychiatric holds fail to appropriately and
accurately treat the underlying conditions that lead
to these children being examined in the first place.

Because the Baker Act is meant as an emergency
option for “crisis” situations, it is inappropriate to
frequently subject a child to Baker Acting in lieu of
engaging the child and family in consistent, long-
term, community-based services and treatment.
While some police and school officials argue that
the Baker Act is an effective way to ensure that chil-
dreninneed of mental health services get them, that
baseless claim cannot justify depriving children of
their liberty and causing them active harm when
less-restrictive means of treatment, and more-ef-
fective services, are available. Moreover, it is simply
not true. Children in receiving facilities may receive
some stabilization, and, with their parents’ consent,
medication, but they cannot and do not receive true
treatment for any underlying conditions in such a
short period. There is generally no follow-up care
available for children after they have been Baker
Acted, and certainly no continuity of care between
facilities and outpatient, community-based treat-
ment. Moreover, strategies that allow a child to cope
in a receiving facility, including those that the child
may adopt in order to be released, may not be effec-
tive after the child is released.

FLORIDA’S BAKER ACT
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The retort “better safe than sorry” cannot justify the
vast gap between rates of youth Baker Actingand youth
harm to self or others, because the very act of Baker
Acting a child traumatizes them, and, for some, puts
them at greater risk of harming themselves or others.

Even for adults, who have greater cognitive and
emotional tools to understand and process what is
happening to them, involuntary hospitalization is
objectively traumatic.%® In one of the most compre-
hensive studies of experiences in psychiatric facilities,
researchers found that patients experienced physi-
cal assault and sexual assault at high rates in mental
health facilities, and most individuals witness trau-
matic events while there.% In that study, 54% of
individuals experienced being around frightening or
violent patients as a harmful experience, 59% were
subject to seclusions, 34% experienced being held in
restraints, 29% faced forceful takedowns, 60% were
handcuffed during transport, and 20% were threat-
ened with medication as aform of punishment while
they were in a mental health facility. Other studies
have similarly found that 51% to 90% of individuals
in mental health facilities experience trauma vic-
timization and that 43% suffer from post-traumatic
stress disorder as a result of their experiences in the
psychiatric facility itself.*” These experiences can be
especially damaging or retraumatizing for patients
in psychiatric facilities who may already be vulnera-
ble or have experienced past trauma.®®

While these studies focused on adults, the
findings of trauma as a result of psychiatric com-
mitment are likely to be especially true — and even
compounded — for Baker Acted children, espe-
cially those children with disabilities or others
who are repeatedly Baker Acted and, therefore,
particularly vulnerable.®® Research, case studies,
and a large body of scientific and medical evidence
demonstrate that psychiatric hospitalization causes
children a host of traumatic effects:

e Post-traumatic stress disorder, general anxiety,
separation anxiety, depression, humiliation, emo-
tional withdrawal;
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Missed school time (sometimes for weeks or
months) during and after being held involuntarily;

Educational disruptions, which can include a
transfer of schools, lower grades, dropped classes,
and/or being placed on a lower academic track;

After-effects and side effects of medication,
including forced medication that may be particu-
larly traumatizing;

Lack of stabilizing services once children return
to their homes and communities’™ and the false
assumption that the child is “fixed”;

Lasting fear, making it less likely that needed
mental health treatment or counseling will be
sought, or that suicidal or homicidal ideations
will be revealed, in the future, creating a greater
risk of harm; and

An erosion of trust in medical professionals,
schools, teachers, law enforcement personnel
and adults generally.



Even before the point of institutionalization,
children can be harmed by the experience of being
handcuffed and transported in police cars. Parents
and guardians of Baker Acted children sometimes
describe their children as saying that they “don’t
want to go back to jail” when discussing their fears of
being Baker Acted again or even returning to school.
Moreover, the night a young child spends in areceiv-
ing facility is often their first away from their parents,
something thatis difficult for any child, let alone one
forcibly confined without warning or explanation.”™

But, even without research, case studies and
anecdotes, the traumatic effect should be obvi-
ous to anyone who has a close relationship with a
child. Imagine a 6-year-old child (one who has thus
far been fortunate enough to escape the reality of
being Baker Acted) having a hard day at school, when
suddenly an adult in a police uniform seizes them,
puts them in handcuffs, forces them into a cage-like
back of a police car, and drops them off at a hospital
with strangers who won’t let them even use a phone.
Imagine that, perhaps for the first time in that child’s
life, they can’t talk to their parents or go home to
their own bed and, instead, find themselves locked in
acold, bare room without even a change of clothes or
ablanket. Imagine that child having to navigate being
housed with older children they have never met who
may be aggressive, unkind, mocking, or exhibiting
behaviors a 6-year-old child would have a hard time
understanding, Imagine strangers peppering them
with questions about traumatic experiences that are
hard torelive and that they are not sure they should
answer, especially because such questions may be

similar to the ones that landed them in “jail” in the
first place. Imagine the child being given psychotro-
pic medication against their will and experiencing
its effects for the first time without the comfort or
assurance of anyone they know or love being pres-
ent. And imagine this child not knowing for days how
long this hellish reality will last or when they’ll be
able to see their family again.

Not surprisingly, such traumatic experiences,
along with the lack of evidence that it is an effec-
tive treatment for children,”? have led researchers,
mental health professionals, and advocates to gen-
erally recommend against involuntary psychiatric
commitment as a practice.

FLORIDA’S BAKER ACT
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THE BURDENS OF BEING BAKER ACTED ARE
BORNE DISPROPORTIONATELY BY THE MOST

VULNERABLE CHILDREN

Beyond the many harms suffered by all children
who are subjected to involuntary psychiatric
examination and commitment, Baker Acting is a
damaging practice because it is used dispropor-
tionately against children who already face systemic
barriers, such as children with disabilities, those in
foster care, and children of color.

Children with Disabilities

Numerous accounts document children with dis-
abilities being wrongfully Baker Acted, which as
noted above is not only harmful and useless but also
illegal. For example:

¢ A 6-year-old girl with “global developmental
delay” and ADHD was Baker Acted in Jacksonville,
held for 48 hours, and sedated without her par-
ents’ consent after she allegedly “destroy[ed]
school property” and “attacked” staff. »

¢ A Broward child was confined by school police
after a minor dispute with another child. His
school told his mother that, unless she Baker
Acted him herself, they would do so.™

¢ A10-yearold autistic child in the Tampa area was
Baker Acted twice for ordinary and non-danger-
ous manifestations of his disability.”

e A7-year-old autistic child in Miami-Dade County
was taken from school in handcuffs after he alleg-
edly hit and kicked a teacher.” The same day, a
Miami-Dade 10-year-old was Baker Acted for the
second time after he grew agitated following a dis-
pute with a teacherbecause he feared, rightly, as it
turned out, that he would be Baker Acted again.”

¢ Aboyin Pasco County with autism was Baker
Acted fourtimes by the same school between third
and fifth grades, each time because he experi-
enced sensoryoverload as aresult of his condition.
The local receiving facility concluded in each
instance that he did not meet the criteria for
involuntary examination.”®
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Children in Foster Care

Likewise, children in foster care and within the
child welfare system are particularly at risk of being
over-Baker Acted and suffering harms related to psy-
chiatric hospitalization. Children in the foster care
system, for example, make up 28% of all Medicaid
spending on in-patient psychiatric services.”
Studies similarly have found high rates of psychotro-
pic medication use® and contact with mental health
systems among kids in the child welfare system.*
Moreover, youth admitted to inpatient psychiatric
hospitals from foster care are more vulnerable than
other children who are psychiatrically committed
in that youth who are in foster care are hospital-
ized atyounger ages, are more frequently subject to
restraints while they are held, and are more often
repeatedly hospitalized.??




20

Further, child advocates and young adults who
have experienced foster care have explained that
foster care and group home caregivers are more
likely to Baker Act children in their care for behav-
iors that overwhelm caregivers but would not cause
parents to Baker Act their own children. Caregivers
may also Baker Act children in foster care to give
the caregiver a respite when they have no other
option. Baker Acting may sometimes even be used
as a respite for the child when their placement is
perceived to be worse than the Baker Act receiv-
ing facility or when the child does not have a stable
placement. Baker Act facilities are less likely to have
access to the medical and psycho-social history and
medication records for a child in foster care when
making medication decisions, which means those
children are more likely to be prescribed inappro-
priate medication. Discharge is equally problematic,
and children can get stuck in the receiving facility
because there is no place for them to go after dis-
charge — that is, because responsibility for a child in
foster care is diffuse, post-discharge care coordina-
tion is more difficult. Even beyond the likelihood of

being Baker Acted at higher rates than other chil-
dren, being held longer and also suffering the trauma
that all children may experience being involuntarily
held in a facility, children in foster placement suffer
the additional consequence of becoming more diffi-
cult to place because the Baker Actlabel may impair
the willingness of caregivers to accept placement.

Clinicians note that the stress associated with
a child’s situation in foster care may erroneously
present as multiple symptoms or behaviors that are
associated with mental disorder.®® They therefore
recommend that a thorough assessment of the child,
family history, and the child’s current situation are
critical before making any decisions regarding
mental health treatment.®* Unfortunately, the cur-
rent practice of Baker Acting follows none of these
recommendations and leaves no room for such
important careful considerations. Finally, research
also shows that the majority of children in foster
care have already experienced multiple forms of
maltreatment, abuse, and trauma®—making it all
the more important to protect them from the addi-
tional trauma of Baker Acting,.

FLORIDA’S BAKER ACT
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Children of Color

In addition to the racial disparities of the foster care
system,® children of color are generally at greater
risk of being wrongfully, unnecessarily and ille-
gally Baker Acted. As has been widely studied and
reported, across the country and in Florida in par-
ticular, students of color are disproportionately
targeted for out-of-school (i.e., exclusionary) dis-
cipline, and are punished more harshly than white
students.®” Those trends hold true for the Baker Act
as well. The Palm Beach County case study below
further highlights these disparities. Implicit bias
also occurs in the diagnosis and treatment of Black
and Brown children, whose behaviors may be more
likely seen as symptoms of conduct disorders or
other mental health issues than similar behaviors
by white children.®®

Experts and Advocates Agree Involuntary
Psychiatric Hospitalization Should Be a Last Resort
National mental health advocates agree that invol-
untary mental health treatment can be very harmful
and should be used onlyin the most extreme circum-
stances, particularly for children. Mental Health
America (MHA), a national nonprofit dedicated to
preventing mental illness through advocacy and ser-
vices, with chapters across the country, believes that
involuntary psychiatric treatment “must be used as
alast resort,” “is only appropriate for a very small
subset of people,” “should be limited to persons who
pose a serious risk of physical harm to themselves
or others in the near future,” and should be applied
“in the least restrictive environment and in a man-
ner designed to preserve their dignity and autonomy
and to maximize the opportunities for recovery.”®
For involuntary treatment to be used, MHA empha-
sizes that stringent procedural safeguards and fair
and regular review are essential. Unfortunately, the
way Florida currently implements the Baker Act,
there are few such procedural safeguards in place.
This is the same standard for which the highly
respected Bazelon Center for Mental Health Law,
which protects and advances the civil rights of adults
and children with mental illness or developmen-
tal disabilities, advocates. In a position statement
addressing involuntary commitment,” the Bazelon
Center opposes involuntary inpatient civil commit-
ment except in response to an emergency and only
when based on a standard of imminent danger of
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significant physical harm to self or others and when
thereis nolessrestrictive alternative. The Baker Act,
in contrast, does not require that involuntary treat-
ment be the least restrictive means when the basis
foritsinvocation is danger to self or others, nor does
it define the term “serious bodily harm” that it uses
as the threshold for examination.

Mental Health America also emphasizes that
authorities should adhere to certain principles in
order to protect an individual’s autonomy when
subjecting them to involuntary treatment. For
example, there should be substantial evidence that
no less-coercive arrangement would permit the per-
son’s safety, and the need for involuntary treatment
should be based upon a significant history of highly
unsuccessful voluntary treatment despite the provi-
sion of comprehensive community supports. These
positions are consistent with the latest best practices
and the shifting trends in the field of psychiatry that
recognize less-restrictive forms of treatment are
both more effective and more humane.

Even organizations like the American Academy
of Child & Adolescent Psychiatry, which publishes a
fact sheet on suicide prevention strategies, focuses
on providing school and community-based inter-
ventions.”” Notably absent from those strategies
and interventions is involuntary hospitalization.*

Unfortunately, the Baker Act in Florida contin-
ues to be implemented according to outdated modes
of practice that default to in-patient hospitalization
and institutionalization. The law has not funda-
mentally changed since its enactment 50 years ago,
despite the evolution of child psychiatry and under-
standing of childhood mental health and trauma
specifically. This is yet another reason that Baker
Actreformis so critically needed and long overdue.
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EXISTING DATA HAS SERIOUS GAPS
THAT PREVENT SCHOOLS AND ADVOCATES
FROM UNDERSTANDING AND MEETING THE

NEEDS OF CHILDREN

As this report shows, Florida has collected enough
statewide data to make clear that the Baker Act is
widely overused, and it should be commended for
that. Few states have gone even that far. Nonetheless,
that data has serious limitations. It is not collected
consistently across the state, does not it make clear
how many Baker Act initiations may be appropri-
ate because the individual in question presented
an actual imminent risk of serious harm to self or
others, and fails to show precisely how often chil-
dren are Baker Acted specifically in schools or foster
homes. The absence of comprehensive and accurate
data makes it difficult to target reform and monitor
the statute’s successes and failures.

Currently, school districts are not required to
keep and report data, and many do not keep any
records at all of the number of times that students
are Baker Acted, let alone how many of those chil-
dren have disabilities, how much school they miss,
or whether the same children are being repeatedly
Baker Acted.”® Districts that do collect data about
Baker Act use, like Palm Beach County Schools,
often do not do so comprehensively, or in ways that
can be compared from one district to another. The
youth dependency system also is responsible for a
disproportionate share of Baker Acts, according to
advocates who have seen that practice on a routine
basis, but it does not track or publicly report use of
the Act on children in its care.

Police and receiving facilities are the source of
the statewide data that does exist, and the datais
reported by the Baker Act Reporting Center. The
facilities and police are required to fill out forms that
provide basic information about each involuntary
examination. The forms, however, do not answer
important questions like how long a child was held
at afacility, whether the child was released after they
first met with a psychiatrist (suggesting the psychia-
trist did not think an examination was merited), or

and many
do not keep any records
at all of the number
of times that students
are Baker Acted.”

with what mental illness the child is diagnosed or
suspected to have. Police, likewise, are not currently
required to report if they considered less-restrictive
means than Baker Acting, whether they contacted a
minors’ parents, or whether they consulted mental
health experts when making the decision to initi-
ate an examination. Moreover, police and receiving
facilities often lack critical data, and, therefore, the
forms are often incomplete or inaccurate. For exam-
ple, facilities, but not police, are required to report
whether children were Baker Acted from school,
even though receiving facilities do not necessarily
know this information.’* As aresult, the location the
Baker Act was initiated is listed as unknown for most
children in the existing statewide data that the Baker
Act Reporting Center collects.

Because of the resulting inconsistency and
complete absence of necessary data, reforms to
statewide data collection procedures are urgently
needed for purposes of accountability, tracking and
informed policymaking,

FLORIDA’S BAKER ACT



CASE STUDY

THE SCHOOL DISTRICT OF PALM BEACH
COUNTY’S DATA EXEMPLIFIES THE HARMS OF

THE BAKER ACT

In addition to statewide data available on the use of
the Baker Act against children, some districts have
individually tracked their use of the Act more care-
fully, and that data shows deeply troubling trends
consistent with the broader ones discussed above.?
Inthe 2019-20 school year alone, the School District
of Palm Beach County (“the District” or “Palm Beach
County Schools”), a district with a student popula-
tion of approximately 190,000 students, Baker Acted
children 323 times; this figure rises to 1,217 over the
four-year period since the 2016-2017 school year.
Moreover, the 323 Baker Acts the District recorded
were only through the end of in-person instruc-
tion; the total would have risen to at least 438 had
the District continued to Baker Act children at the
same rate for the remainder of the planned school
year.” There is no evidence to suggest Palm Beach
County Schools is an outlier among other districts.
The trends in the District are not only alarming
because of the excessive use of the Baker Act, but
also because they reveal a clear disparate impact
based on race and disability. That is, children with
disabilities and Black children are significantly
overrepresented in this Baker Acted population,
when compared with their rates in the District
overall. The District also Baker Acts a shockingly
high number of young children, especially Black and
disabled ones. Records from the District also reveal
that these disturbing numbers are accompanied by
inadequate district training and policies.

Discriminatory, Disproportionate and
Inappropriate Targeting of Children in Palm Beach
Overall, Palm Beach County Schools data shows
high and increasing rates of Baker Act use, just as
we know is the case statewide. Based on the lat-
est student population data reported to the Florida
Department of Education and Baker Act data, the
District conducted 170 Baker Acts for every 100,000

SOUTHERN POVERTY LAW CENTER

students in even the pandemic-shortened in-per-
son 2019-2020 school year. Like the excessive rates
statewide, these rates are far higher than epidemi-
ologically established rates of child suicidality or
psychosis.

The additional data Palm Beach County Schools
collects demonstrates the need for similarly spe-
cific data about Baker Act use in all Florida school
districts. From the 2016-17 school year to the
2019-20 school year, the District Baker Acted ele-
mentary school children 254 times, comprising
one-fifth of all reported incidents of Baker Act use
in the District. During that same four-year period,
5-year-old children were Baker Acted eight times,
and children under 8 were Baker Acted 59 times.

4%

PALM BEACH COUNTY
IN-SCHOOL BAKER ACTS
19% IN 2019-2020

Elementary
Middle
32% @ High
Alternate / Special Needs

. Charter

Palm Beach County Schools Baker Acted elementary
school children 254 times, comprising 1/5 of all
reported incidents of Baker Act use in the District.
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These numbers are especially concerning given the
low likelihood, discussed above, that such young
children are capable of seriously harming them-
selves or others as a result of mental illness.

The data also shows troubling racial dispari-
ties that should be examined statewide.?” Of the
323 children Baker Acted in Palm Beach County
in the 2019-2020 school year, 24% were non-His-
panic white while 40% were Black. Comparatively,
the Palm Beach County student population is 33%
white and 28% Black.

This means that Black students
are highly overrepresented among
the population of Baker Acted
children in the District, while
white non-Hispanic students
are underrepresented and
comprise a smaller share of
the percentage of students
Baker Acted than they do
the total student population.

Even more concerning, 40 out

of the 59 children who were 5,

6, or 7 years old when they were
Baker Acted over the last four years
were Black children — consistent with

data that shows adults routinely target and

push out Black children and falsely perceive them as
older and more threatening.”® In total, in the 2018-19
school year, 240 out of every 100,000 Black children
in the District were Baker Acted — almost twice the
rate of white children (130 out 0of 100,000).

These statistics echo racial disparities in youth
arrest data in Palm Beach County: Black students
in the District are doubly at risk of both dispro-
portionately high criminal arrest and involuntary

“Black
studentsin
the District are
doubly at risk of both
disproportionately high
criminal arrest and
involuntary psychiatric
commitment by
police.”

psychiatric commitment by police. For example, the
Florida Department of Juvenile Justice reports that
Black students in Palm Beach County are arrested
at four times the rate of white students,’ even
higher than the disproportionate state average for
the arrest of Black youth. While comprising only
25% of the youth population over 10 years of age in
Palm Beach, Black youth made up 58.4% of all youth
arrests, translating to six out of every 100 Black
youth being arrested each year.!°° While the lower
racial disparities in Baker Act rates as
compared to the more dramatic racial
disparities for arrest rates may
suggest to some more equitable
application, in all likelihood
the less drastic disparities
still reflect bias on the part
of police, who appear to view
Baker Acting as a “nicer”
alternative'® to arrest, which
they maybe more inclined to

afford white children.
Finally, Palm Beach County
Schools’ frequent use of the
Baker Act against children with
disabilities is disturbing. By its terms,
the Baker Act can be used only against chil-
dren with a mental illness. Any child with a mental
illness that causes an emotional disturbance severe
enough to require involuntary hospitalization likely
has amental illness that meets the statutory defini-
tion of disability. But, in reality, as discussed above,
the Baker Act is regularly used against children
who have developmental disabilities for which they
should not be Baker Acted, and against others with-
out any mental illness. Police reports produced by
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the department for each Baker Act use in response
to public records requests show officers Baker Acting
children they know to have autism and other disabil-
ities that do not constitute a mental illness. These
records show that the District is not adequately pre-
venting its officers from using the Act on children
who do not meet the statutory criteria. Conversely,
one school that specializes in children with emo-
tional and behavioral disorders has Baker Acted
children 105 times over the last four years, despite
having a student body of only 111. While some of
these children likely have mental illnesses, as that
term is defined by the statue, the regularity with
which the Baker Act is being used shows the lack
of adequate systems of support to more appropri-
ately deal with the needs of these children who the
District itself has identified as needing special ser-
vices. Using the Baker Act on any child with aknown
disability is always problematic, because it will inev-
itably interfere with their right to education.'*

Inadequate Baker Act Training and Policies

in Palm Beach

One reason the Baker Act is routinely overused, is
that school officials and police are given false and
incomplete training about what the statute says.
Beyond a partial quote of the statutory language,
Palm Beach County Schools’ official policy gives
little guidance to educators and police about when
they should use the Baker Act. The District’s “Baker
Act Decision Tree” does not require contacting
parents before using the Act, nor does it require deci-
sion-makers to consider whether district staff or the
child’s parents could prevent the child from harming
themselves or others, which would eliminate the pur-
ported need to send to child to a psychiatric facility.

40 Out Of 59 children who were 5,

6, or 7 years old when they were Baker Acted
over the last four years were Black children.
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White Students @ Black Students

40%

Of the children Baker Acted in Palm
Beach County in 2019-20, 24% were
white while 40% were Black.

28%

Comparatively, the Palm Beach
County student population is 33%
white and 28% Black.

Moreover, the guidance is wrong. For example, it
incorrectly states: “Criteria for an involuntary exam
are that the individual: presents a danger to self or
others; and/or appears to have a mental illness as
determined by a licensed mental health profes-
sional.” This short statement contains at least four
false claims or crucial omissions about the Baker Act:

e Itstatesthatanindividual must present a danger
to self or others or appear to have a mental illness
when in fact both are necessary.

240 out of every 100,000

Black children in the District were Baker
Acted— almost twice the rate of white
children during the 2018-19 school year.
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*In person instruction for the school year ended on March 13, 2020, at which time 132 of the scheduled 179 days of instruction had occurred and the
District had Baker Acted 323 children. Had the District continued to Baker Act children at the same rate it would have done so 438 times.

¢ Ttomitsthe statutory requirement that the danger
posed by the person be of “serious bodily harm.”

e It omits the statutory requirement that the dan-
ger posed to self or others be “in the near future.”

¢ Itomitsthe statutory requirement that the danger
to selfor othersbe “evidenced by recent behavior.”

Trainingis similarly inadequate. According to the
District’s responses to public records requests, the
only training that school police officers receive from
the District on when children can be Baker Acted is
one non-interactive video with less than 15 minutes
of training. The video simply repeats the bulletin’s
false summary of the Baker Act and then recites the
text of the Baker Act statute — rather than inter-
preting it and applying it to real-life scenarios. Nor
does it mention the trauma an inappropriate Baker
Act can cause, clarify the distinction between devel-
opmental disabilities and mental illness, provide
guidance for how officers should make this distinc-
tion when determining whether to Baker Act a child,
or emphasize the fact that developmental disability
is anillegal basis for subjecting a child to involuntary
psychiatric institutionalization.

Inadequate Data Monitoring and Enforcement in
Palm Beach County Schools

Unfortunately, Palm Beach County Schools’ use
of the Baker Act is not uniquely bad. While the
District does collect some useful data on Baker Act

use it does not make that data public and struggled
to even locate it when asked to produce it by public
records request. Moreover, its data collection, and
all school districts’ data collection, should be com-
prehensive enough to understand how significantly
its Baker Act policies disrupt the education and lives
ofits students, including how long students are kept
in psychiatric facilities when the Baker Act is used
against them and how much school they miss as a
result of their involuntary arrest and confinement
and the resulting trauma.

And while the District does not publish this data,
itis also unclear what, if anything, it does with that
information internally. For example, until asked to
do so by public records request, the District did not
appear to have ever analyzed which Baker Acted stu-
dents had disabilities — information it was able to
generate simply by querying its own student data-
base. Local education advocates similarly report no
systematic efforts by the District to investigate Baker
Act incidents after the fact to determine how they
could have been prevented or if they were warranted.

None of these failures of data collection or anal-
ysis are unique to Palm Beach County Schools. To
the contrary, they are present in every district in
the state. Moreover, they show that clear overuse of
the Baker Act, racial disparities, and inappropriate
use against children with disabilities, will continue
in Palm Beach and statewide unless accountability
and oversight measures are adopted.
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To fully address the overuse of involuntary psychiat-
ric examinations, we must know when, where, how,
to whom, and with what frequency they are happen-
ing. The Baker Act Reporting Center is an important
resource to track the use of involuntary commitment
across the state. Unfortunately, the datait receivesis
flawed in important ways. Only when we know where
and how the Baker Act is being used against children
— including in schools — can we ensure accountabil-
ity for overuse and target resources where children
are most impacted. Policymakers must take action
to improve data collection and transparency on
the use of Baker Act against children at every level
— schools, school districts, law enforcement agen-
cies, mental health receiving centers, the Baker Act
Reporting Center, and state agencies — and, then,
use this data to implement meaningful reforms that
end the overuse of this practice.

Moreover, serious reforms are needed to ensure
that the Baker Actis used only on children in the nar-
row and rare situations in which it is truly necessary.
Schools, the dependency system, police, receiving
facilities, and the state must all commit to slashing
Florida’s wildly excessive Baker Act rates. Exploring
every possible policy change that could achieve this
necessary goal is beyond the scope of this report,
which focuses on understanding the current situation
facing Florida’s children. But our research has sug-
gested a series of common-sense reforms that could
begin to address the gaps in our knowledge about how
the Baker Act is currently used, reduce that use and
increase accountability and transparency.

Core Reforms to How the Baker Act is Used
Across Agencies

e Train and educate all school districts, school
staff, police and sheriff department first
responders, school resource officers, parents and
guardians, foster care providers and caregivers
about the serious consequences and traumatic
effects of inappropriately using the Baker Act
against children.

e Provide the parents or guardians of minors who
are Baker Acted with access to a public defender at
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public cost, if they want one, as soon as their child
is involuntarily admitted.

e Eliminate the practice of handcuffing or oth-
erwise physically or chemically restraining
children who are Baker Acted except in very
extreme and rare circumstances.

e Ensure that regulations or statutory changes
provide law enforcement, schools, mental health
professionals, and others with greater clarity
about the kinds of behavior that indicate children
pose agenuine and imminentrisk of serious bod-
ily harm to themselves or others because of mental
illness that requires involuntary treatment.

¢ Center parents’ and guardians’ rights to make
decisions in the best interests of their children
by ensuring that parents and guardians who can
safely assume responsibility for the care of a child
and prevent them from harming themselves or
others without an involuntary examination, and
who want to assume this responsibility, be legally
authorized and unimpeded from doing so.

¢ Improve data collection to enable the Baker Act
Reporting Center to compare the rates of admis-
sion between districts to show in which districts
the Baker Act is being overused and require the
Baker Act Reporting Center to publicly publish
those reports at regular intervals.

For the Baker Act Receiving Facilities and the
Department of Children and Families That
Regulates Them

¢ Require medical staff at receiving facilities who
are authorized to initiate Baker Act exams to con-
duct an independent evaluation when a child is
brought to a facility to determine if they meet the
criteria for examination, including screening for
developmental disabilities, and, if not, empower
them to immediately release the child, even if a
physician is not present.

¢ Revise the Baker Act receiving facility reporting
form to include whether a child was admitted or
released upon first examination.
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¢ Require Baker Act receiving facilities to give

daily notice and status update reports to parents/
guardians of children they hold and to provide
information and accessible resources for seeking
judicial review of the involuntary examination.

Hold Baker Act receiving facilities accountable for
failing to follow patient rights guidelines: (i) that
allow children to freely and privately communi-
cate with their parents or guardians; (ii) that allow
parents, guardians, family members, advocates,
and attorneys to have immediate access to any
patient and daily visits; and (iii) that require the
least restrictive appropriate available treatment.

Ensure Baker Act receiving facilities do not house
or provide group treatment to children of any age
with adults. House and provide treatment to ele-
mentary-aged children in an age-appropriate
manner and separately from youth who are older.

Attempt to review records and communicate
with treating practitioners before changing med-
ication and seek the child’s medical and mental
health records, including the Comprehensive
Behavioral Health Assessment, medication
history along with contact information for the
child’s treating practitioner.

For Schools and School Districts

¢ Expand schools’ capacity to provide effective

behavioral and mental health services and sup-
ports in school, including intensive services to
students with serious emotional disturbances,
and other whole-school approaches to supporting
student behavior, such as PBIS, trauma-informed
practices, and restorative practices.

o Ensure that youth and families are aware of
where and how to access such services, includ-
ing referrals and connections to services that
may go beyond those available at school.

o Ensure that every child and youth is able and
knows how to readily access a trained and cer-
tified school counselor.

Regularly train school staff on the legal, appropri-
ate use of the Baker Act, as well as on de-escalation
techniques, and how to safely manage a child who
does not immediately respond to de-escalation.

This should include training on the traumatic
effects involuntary hospitalization has on chil-
dren and the counterproductive effect of a “better
safe than sorry” approach to Baker Act use as well
as training about inherent biases that currently
result in disproportionate discipline, including
discriminatory use of the Baker Act against Black,
Indigenous and other children of color, children
with disabilities and children in foster care.

Allow Baker Acts in schools to be initiated only
after assessment by appropriate mental health
professionals, including school psychologists, or
Mobile Crisis Teams (which exist in all districts
to address youth mental health crises), not law
enforcement officers.

Requireschoolstocollectand reporttothestate the
following aggregate information for Baker Acts:

o Circumstances surrounding the referral to law
enforcement, including details about any threat
or suicide assessment process used to deter-
mine the need for outside intervention.

o Child’s age, race, genderidentity, and anyiden-
tified disabilities, including whether the child
has an IEP or 504 plans.

o Whether the child’s parent or guardian was
contacted, present and agreed to the Baker
Act initiation.

o Whether other de-escalation methods were
employed.

o Whether chemical or physical restraint was
employed by school officials or law enforce-
ment officers prior to or during transport.

Require schools to make law enforcement
aware if a child does not meet the statutory cri-
teria for Baker Acting, to the extent permitted
by federal privacy law, including if the child’s
behavior is likely due to something other than a
mental illness (for example, a disability known
by the school, but for which the federal Family
Educational Rights and Privacy Act [FERPA] pro-
tects the child from revealing), and hence is not a
legal basis for a Baker Act.

Require districts to report aggregate data about
their Baker Act use, broken down by individual
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school, racial, age, gender and disability sta-
tus demographics, to the Florida Department
of Education so that they can target additional
resources to help reduce inappropriate Baker
Act use and determine which programs are
effective at preventing it.

Ban the use of handcuffs and other forms of
mechanical or physical restraint on Baker Acted
children unless objectively necessary to prevent
immediate bodily harm.

Require districts to provide non-police forms of
transportation to receiving facilities.

Require districts disclose to the Department
of Education each time they require manda-
tory mental health treatment of a child, whether
through the Baker Act or not. Mandatory men-
tal health treatment means any time a student
is required to undergo mental health treatment
or examination as a condition of attendance at
school or participation in any school activity.

Require schools to track the number of days of
education lost to Baker Acts initiated or reported
tothe school and the after-effects; provide affected
children with compensatory education and safety
planning to prevent additional hospitalizations;
and ensure immediate and easy return to school.

Vigorously guard the privacy of students who
are Baker Acted and allow only the limited staff
with a need to know to access any information
or data about an individual student’s involun-
tary hospitalization.

Prioritize funding and resources to provide ade-
quate mental health supports at each school.

For the Florida Department of Education

Ensure schools and districts have training on the
appropriate use of the Baker Act and on alter-
natives to supporting student behavior and
responding to behavioral issues, serious emo-
tional disturbances and mental health crises.

Regularly review data reported by school districts
on the use of the Baker Act to monitor for overuse
or discriminatory, disproportionate, inappropri-
ate, orillegal use of the Baker Act.
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Report this collected, aggregate data and make
it publicly available on its website on an annual
basis prior to the deadline for school enroll-
ment applications.

Compare and report the rates of admission
between districts to show in which districts the
Baker Act is being overused and make those
reports available to the public.

Prioritize funding and resources to provide ade-
quate mental health supports at each school
and in every school district and, at a minimum,
ensure that each district meets the ratios recom-
mended by the National Association of School
Psychologists for counselors (250:1), school psy-
chologists (500-700:1) and social workers (400:1).

For Law Enforcement Agencies

Provide regularly recurring and extensive train-
ing to all law enforcement officers, including on
de-escalation techniques, the statutory restric-
tions on Baker Acting children with disabilities,
the long-term trauma caused by involuntary psy-
chiatric hospitalization, and how to collaborate
with mental health professionals on Mobile Crisis
Teams or other behavioral health responders in
responding to Baker Act calls.
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¢ Conduct detailed oversight reinforcing the

last-resort nature of Baker Acting children
and ensuring that the statutory criteria is met.
Prohibit all use of the Baker Act where the statu-
tory criteria are not met.

Notify and seek consent from parents or guard-
ians prior to initiating the Baker Act on a child.

Revise the Baker Act reporting form used by law
enforcement to specify whether a Baker Act was
initiated in school, as well as the following infor-
mation about any children who are Baker Acted:

o Child’s age, race, gender identity, and any
identified disabilities.

o Whether the child’s parent was contacted, pres-
ent and agreed to the Baker Act initiation.

Require law enforcement agencies to report
aggregate data about their Baker Act use against
children, broken down by county, demograph-
ics, and disability status, to the Department
of Law Enforcement so that they can target
additional resources to help reduce inappropri-
ate Baker Act use and determine which programs
are effective at preventing it.

Require the Florida Department of Law Enforce-
ment to report this collected data and make it
publicly available on its website.

Give parents and guardians or their designee the
right to transport their child to the Baker Act
receiving facility rather than using police transport
where such transportation can be provided safely.

o The precipitating events and efforts at de-esca-
lation, including techniques used; and

o Thelength of time the child was in the Baker
Act facility, the number of days the child
remained past the time for discharge, the
reason the child remained longer than neces-
sary (e.g., because child welfare did not have a
placement available, no practitioner was avail-
able to release the child).

Implement robust quality assurance measures to
ascertain that existing statutes, rules, and policies
concerning Baker Acts are fully and accurately
implemented and used to improve performance.
This includes but is not limited to:

o Incident Reports: Ensure the preparation
of complete and accurate critical incident
reports for each Baker Act; the timely distri-
bution of those reports to the CBC, all parties,
the court, the caregiver and the child’s counsel.
Ensure that DCF and the CBCs use the infor-
mation in the incident reports to improve
quality of all providers.

o Multi-disciplinary team meetings: Ensure
that appropriately staffed and documented
Multi-disciplinary team meetings are held no
later than 72 hours after discharge from Baker
Act facility. Ensure that DCF and the CBCs
use the information in the incident reports to
improve quality of all providers.

o Discharge Reports: Ensure that discharge
reports are timely distributed to all appropri-
ate parties, including the court, the caregiver
and the child’s counsel, and confirm that rec-

For the Department of Children and Families and

ommended follow up steps are taken in a
its Contracted Providers

timely fashion.

* Require the Community Based Care Lead o Follow up with caregivers to ensure that they
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Agencies (CBCs) to collect and report to the state
the following information for each Baker Act of a
child in state care:

o Thelocation from which each child in state
care was taken to a Baker Act facility. (e.g.
placement by specific type [relative or non-rel-
ative placement, foster home, group home,
therapeutic foster home, therapeutic group
home], school, aftercare, community);

have everything they need to continue to pro-
vide good care for children after discharge,
including appropriate medication, access to
the therapy prescribed for the child and the
support they need as caregivers, including res-
pite and behavioral health consultation.

o Medication Management: Ensure that all
children prescribed medication are timely
receiving the appropriate medication at all
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times and regardless of placement and that
medication administration is accurately doc-
umented. Ensure that caregivers are educated
about the intended effects and are empowered
to work with providers and children to ensure
the medication is safe and efficacious.

Ensure that the CBC has an identified place-
ment prior to discharge so that no child is
forced to remain in a facility because the CBC
has no place for them to go.

Ensure that all caregivers are trained on de-es-
calation techniques and use them appropriately.

Ensure that Mobile Response Teams are
active and responding to caregiver and school
requests for help.

e Improve communication between Baker Act
receiving facilities and the Child Welfare System.

(e]

Provide a single point of contact at the CBC so
that the facility always has access to a person
who can obtain information and connect them
with the appropriate individuals (i.e., parents,
caregivers, treating practitioners, guardians ad
litem and attorneys).

Ensure that the receiving facility has access to
the child’s medical and mental health records
including the Comprehensive Behavioral Health
Assessment and medication history along with
contact for the child’s treating practitioner.

Require the single point of contact to promptly
notify all parties, the court, the caregiver and
the child’s counsel that the child has been
admitted to the facility. The single point of
contact should notify the facility which per-
sons have the lawful right of access to the child
(including the child’s guardians ad litem and
child’s attorney and, where authorized, the
child’s parents, caregivers and caseworkers).

Task the single point of contact with helping
the facility locate appropriate persons to par-
ticipate in the discharge process.

e Amend §39.01305 to provide an attorney for every
child in Chapter 39 proceedings who has been
subject to a Baker Act proceeding and does not
already have counsel.
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