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IN THE CIRCUIT COURT OF THE NINTH JUDICIAL  
CIRCUIT IN AND FOR ORANGE COUNTY FLORIDA 

Case No.: 2023-CA-005295-O 

ASSOCIATION TO PRESERVE THE 
EATONVILLE COMMUNITY, INC. 
and BABETTA ROSE LEACH HATLER, 

Plaintiffs        
 _____________________________________/ 

V. 

SCHOOL BOARD OF ORANGE COUNTY, 
FLORIDA. 

Defendant 
_____________________________________/ 

DEFENDANT SCHOOL BOARD OF ORANGE COUNTY, FLORIDA’S 
MOTION FOR JUDGMENT ON THE PLEADINGS, AND/OR SUMMARY 

JUDGMENT, DISMISSING PLAINTIFFS’ CLAIMS DUE TO 
SOVEREIGN IMMUNITY AND LACK OF JURISDICTION 

DEFENDANT THE SCHOOL BOARD OF ORANGE COUNTY, FLORIDA 

(“Defendant” or “OCSB”) moves for judgment on the pleadings, pursuant to Fla. R. Civ. P. 1.140, 

for failure to state a cause of action with sufficient facts to establish the OCSB waived sovereign 

immunity and the trial court lacks jurisdiction, requiring dismissal with prejudice of the claims of 

PLAINTIFFS ASSOCIATION TO PRESERVE THE EATONVILLE COMMUNITY, INC. and 

BABETTA ROSE LEACH HATLER (“ASSOCIATION”), and as grounds therefor would show:

A. Summary of Argument

Plaintiffs’ Amended Complaint fails to plead any fact or attach any document alleging that 

the OCSB waived sovereign immunity, as required for Plaintiffs to state a claim for relief pursuant 

to Florida law. The OCSB is a governmental agency with sovereign immunity, except in limited 

circumstances, none of which are alleged in Plaintiffs’ Amended Complaint. Plaintiffs fail to allege 

they had a contract with the OCSB or that either Plaintiff served the Section 768.28, Fla. Stat., 
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notices required to allege any waiver of the OCSB’s sovereign immunity. Accordingly, the 

OCSB’s sovereign immunity precludes this Court from hearing and granting any relief sought in 

the Plaintiffs’ Amended Complaint. Based on the dates and facts admitted in Plaintiffs’ Amended 

Complaint, it is also impossible for the Plaintiffs to allege that sovereign immunity was waived for 

the claims alleged in the Amended Complaint, which requires that Plaintiffs’ claims must be 

dismissed with prejudice as being barred by sovereign immunity. 

Plaintiffs’ Amended Complaint further admits undisputed facts proving Plaintiffs failed to 

pursue available legal remedy to intervene in the prior litigation described in their Amended 

Complaint and failed to timely challenge the resulting final orders described in the Amended 

Complaint. Plaintiffs also admit they failed to file any petition for writ of certiorari to appeal the 

OCSB historical final decisions. Plaintiffs seek to untimely challenge the OCSB’s efforts to 

desegregate and eliminate racially segregated schools, to eliminate the unconstitutional 1951 

Court-imposed Use Restriction requiring the OCSB to operate a segregated school “for negroes”, 

and related historical decisions that Plaintiffs untimely seek to have this Court overturn in the 

Amended Complaint. Because the Plaintiffs failed to pursue any legal remedies available at the 

time of the historical decisions that they untimely seek to have this Court review and overturn, this 

Court lacks jurisdiction to overturn the final decisions of the OCSB and the prior Courts that 

Plaintiffs attempt to challenge in the Amended Complaint. 

These prior historical court rulings that Plaintiffs’ Amended Complaint alleges and seeks 

to overturn, became final and non-appealable many years before Plaintiffs’ present action was filed 

in 2023. The prior court rulings are final because no appeal or motion for rehearing was filed, and 

this Court lacks jurisdiction to entertain Plaintiffs’ untimely attempts to reverse those historical 

final rulings. 
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This Court also lacks jurisdiction to overturn OCSB’s historical decisions relating to the 

OCSB’s real property because the Plaintiffs failed to timely invoke the Court’s common law 

certiorari jurisdiction to appeal any OCSB decision alleged in the Amended Complaint.  Common 

law certiorari jurisdiction exists for circuit courts to review local government decisions where a 

Petition for Writ of Certiorari is timely filed within 30 days of the decision being challenged.  

Plaintiffs did not file a timely writ of certiorari petition within 30 days of OCSB’s decisions 

relating to the Hungerford Property. The 30 days to file a petition for writ of certiorari is 

jurisdictional and deprives this Court of jurisdiction to review such decisions that Plaintiffs’ 

Amended Complaint seeks to untimely overturn. 

Plaintiffs’ Amended Complaint contains no facts or legal basis to establish that the OCSB 

waived sovereign immunity or that this Court has jurisdiction to overturn the prior final Court 

orders and OSCB decisions alleged in the Amended Complaint, that prohibit the OCSB from 

operating a segregated public school “for negroes.”  Plaintiffs’ Count I seeks to overturn those 

prior orders to reinstate the unconstitutional 1951 Court-imposed Use Restriction requiring the 

OCSB to operate a public school “for negroes.” Plaintiffs also fail to allege they timely filed a 

petition for writ of certiorari to challenge any other OCSB decision relating to the property at 

issue that are challenged in both Counts of the Amended Complaint.  

B. Legal Standard Motion for Judgment On The Pleadings 

Under Fla. R. Civ. P. 1.140, "After the pleadings are closed, but within such time as not 

to delay the trial, any party may move for judgment on the pleadings." Judgment on the pleadings 

“must be decided solely on review of the pleadings and may grant a motion only if the moving 

party is clearly entitled to judgment as a matter of law.”  Tanglewood Mobile Sales, Inc. v. 

Hachem, 805 So. 2d 54, 55 (Fla. 2d DCA 2001), followed in Boatwright Const., LLC v. Tarr, 
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958 So. 2d 1071, 1074 (Fla. 5th DCA 2007). “In ruling on a motion for judgment on the pleadings 

material allegations of the moving party which have been denied are taken as false. Conclusions 

of law also are not deemed admitted for purposes of the motion. The court must accept as true all 

well-pleaded allegations of the non-moving party. Judgment on the pleadings can be granted only 

if, on the facts as admitted for purposes of the motion, the moving party is clearly entitled to 

judgment.” Yunkers v. Yunkers, 515 So. 2d 419, 419 (Fla. 3d DCA 1987) (Internal citations 

omitted).  

C. FACTS  
 

For purposes of this motion only, the OCSB agrees this Court may assume the truth of the 

following allegations of fact the Plaintiffs admitted in their Amended Complaint:  

1. Parties  

In Plaintiffs’ 277 paragraph Amended Complaint, the Plaintiffs fail to allege any property 

interest in the Hungerford Property, fail to allege that either Plaintiff is or was a party to any of the 

prior litigation surrounding the Hungerford Property, fail to allege that either are a party to any 

contract with the OCSB relating to the Hungerford Property, fail to allege that either Plaintiff ever 

was or currently is a Trustee of the Robert Hungerford Normal and Industrial School or the Robert 

Hungerford Chapel Trust, and fail to allege any tort against the OCSB related to the Hungerford 

Property.  Plaintiffs only allege the Association to Preserve the Eatonville Community, Inc. 

(P.E.C.), is a Florida 501(c)(3) nonprofit organization located in the Town of Eatonville in Orange 

County, FL. See Amended  Compl. ¶15.  Established in 1987, P.E.C. 's mission is to promote the 

Town of Eatonville's considerable heritage, historical, and cultural resources as a means for the 

community’s revitalization and economic development. See Amended Compl. ¶15.  Plaintiff 

Babetta Rose Leach Hatler is only alleged to be a resident of La Pine, Oregon. (C. ¶16).   
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Plaintiffs’ Amended Complaint paragraph 17 alleges that “Defendant School Board of 

Orange County, FL, is a district school board located in Orange County, FL, formed in accordance 

with the provisions of § 4(b), Art. IX of the state constitution, with the powers to operate, supervise, 

and control all free public schools in the Orange County public school district. See Fla. Stat. § 

1001.32(2) (2022).” 

2. Sovereign Immunity Allegations   

Plaintiffs fail to allege any facts or statute to show that the OCSB waived 

sovereign immunity for any claim alleged by Plaintiffs. 

3.  Jurisdictional Allegations 

Plaintiffs allege only general jurisdictional statutes without any supporting facts to establish 

this Court has jurisdiction to overturn prior final orders and final OCSB decisions.  The Plaintiffs 

cite Florida’s Declaratory Judgment Act, Ch. 86, Florida Statutes, including §§86.011 and §86.021, 

Fla. Stat. See Amended Compl. ¶¶ 11-12.  Section 86.011 provides: 

The circuit and county courts have jurisdiction within their respective jurisdictional 
amounts to declare rights, status, and other equitable or legal relations whether or 
not further relief is or could be claimed. No action or procedure is open to objection 
on the ground that a declaratory judgment is demanded. The court’s declaration 

may be either affirmative or negative in form and effect and such declaration has 
the force and effect of a final judgment. The court may render declaratory 
judgments on the existence, or nonexistence: 
(1) Of any immunity, power, privilege, or right; or 
(2) Of any fact upon which the existence or nonexistence of such immunity, power, 
privilege, or right does or may depend, whether such immunity, power, privilege, 
or right now exists or will arise in the future. Any person seeking a declaratory 
judgment may also demand additional, alternative, coercive, subsequent, or 
supplemental relief in the same action. 
 

§86.011, Fla. Stat. (2023) 

Section 86.021 provides: 

Any person claiming to be interested or who may be in doubt about his or her rights 
under a deed, will, contract, or other article, memorandum, or instrument in writing 
or whose rights, status, or other equitable or legal relations are affected by a statute, 
or any regulation made under statutory authority, or by municipal ordinance, 
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contract, deed, will, franchise, or other article, memorandum, or instrument in 
writing may have determined any question of construction or validity arising under 
such statute, regulation, municipal ordinance, contract, deed, will, franchise, or 
other article, memorandum, or instrument in writing, or any part thereof, and obtain 
a declaration of rights, status, or other equitable or legal relations thereunder. 
 

§86.021, Fla. Stat. (2023) (emphasis added) 

 The Plaintiffs then cite general jurisdictional statutes §§26.012(2)(g) and §26.012(2)(c), Fla. 

Stat.  Section 26.012(2)(g) provides, in pertinent part, that “Circuit courts shall have exclusive 

original jurisdiction: . . . (c) In all cases in equity including all cases relating to juveniles except 

traffic offenses as provided in chapters 316 and 985 . . . (g) In all actions involving the title and 

boundaries of real property.”   

 No statute cited contains any waiver of sovereign immunity of a governmental entity or 

establishes that this Court has appellate jurisdiction to overturn prior final OCSB decisions and prior 

final court rulings as sought by Plaintiffs in both counts of their Amended Complaint.    

4. Public School Desegregation History and Litigation 

 In 1951, the School Board acquired the Hungerford School and the Hungerford Property. 

See Amended Compl. ¶4.  The acquisition was disputed and eventually approved by the Florida 

Supreme Court. See Fenske v. Coddington, 57 So. 2d 452, 454 (Fla. 1952). See Amended Compl. 

¶34. During that litigation over the Hungerford Property, the circuit court entered a 1951 order 

stating  “[t]hat upon the conveyance of said real property to the Board of Public Instruction of 

Orange County, Florida, said real property be used as a site for the operation of a public school 

thereon for negroes with emphasis on the vocational education of [N]egroes and to be known 

as “Robert Hungerford Industrial School” and the personal property as conveyed to said Board 

shall be used in connection therewith.” (“1951 Court-imposed Use Restriction Order ) See 

Amended Compl. ¶40 and Amended Compl. Exhibit “1.” (Emphasis added). Although Plaintiff 

mischaracterizes the 1951 Court-imposed Use Restriction Order as a “deed restriction” or a 
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“restrictive covenant” throughout the Amended Complaint, the Plaintiffs’ attached Amended 

Complaint Exhibit 1 contradicts these false legal conclusions by including both a copy of the 1951 

Court Imposed Use Restriction Order and related Deed. The attached Deed does not and has never 

contained any use restriction or restrictive covenant. The Amended Complaint does not allege any 

fact or attach any deed to allege a title dispute or that the 1951 Court-imposed use Restriction 

Order was created by any deed or restrictive covenant agreement. Other remaining property, assets 

and funds pertaining to the Hungerford School, namely, its religious chapel and chapel assets, 

which were not transferred to the School Board, were specifically reserved to the Public Charitable 

Trust and Property and Assets of the Robert Hungerford Chapel Trust (“Hungerford Chapel 

Trust”). See Amended Compl. ¶41. Plaintiffs admit that “[t]he School Board's use of the 

Hungerford School and Property was restricted to the operation of a public school for Black 

children.” See Amended Compl. ¶40. 

 In 1954, the United States Supreme Court decided Brown v. Board of Education, 347 U.S. 

483 (1954) (See Comp. ¶ 47), famously overturning Plessy v. Ferguson, 163 U.S. 537 (1896) and 

ruling:  

“that in the field of public education the doctrine of “separate but equal” has no 
place. Separate educational facilities are inherently unequal. Therefore, we hold 
that the plaintiffs and others similarly situated for whom the actions have been 
brought are, by reason of the segregation complained of, deprived of the equal 
protection of the laws guaranteed by the Fourteenth Amendment.” 
 

Brown v. Board of Education, 347 U.S. 483 (1954)1. 

 
1 Just last year, the United States Supreme Court reaffirmed Brown when it found both 

Harvard and the University of North Carolina’s admissions programs unconstitutional and it 

provided the following in support: 
The conclusion reached by the Brown Court was thus unmistakably clear: [7] the 

right to a public education “must be made available to all on equal terms.” Id., at 

493, 74 S. Ct. 686, 98 L. Ed. 873. As the plaintiffs had argued, “no State has any 
 

https://plus.lexis.com/document/searchwithindocument/?pdmfid=1530671&crid=b0d2d6e6-badb-4331-ab4d-8c285665618c&pdsearchwithinterm=seperate+but+equal&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=2gntk&prid=9d207b43-b657-446a-923d-9088fa3713e3
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 In 1962, the parents of African American school children brought the case Ellis v. Orange 

County Board of Public Instruction, No. 6:62-cv-1215-ACC-GJK (M.D. Fla., Filed April 6, 1962) 

(the “Desegregation Action”). See Amended Compl. ¶48. The Desegregation Action resulted in 

OCSB submitting for approval a desegregation plan that was approved by the Middle District of 

Florida ordering OCSB to integrate its schools. Ellis, Desegregation Order issued by Judge 

Conway, August 2, 2010. (The August 2, 2010, Desegregation Order includes an exhaustive 

history of the desegregation case, including OCSB’s cooperation and compliance with the 

desegregation orders and the various amendments to same between 1962 and 2000. There was no 

action in the case from 2000 to 2010). In compliance with the United States Supreme Court orders 

in Brown and its progeny, including the recent 2023 Harvard opinion, the OCSB has desegregated 

its schools and was released from the desegregation order in 2010.   

In 1974, OCSB sought to sell a portion of the Hungerford Property over objections of the 

successor trustees of the Hungerford Chapel Trust. See Amended Compl. ¶62. After litigating the 

 
authority under the equal-protection clause of the Fourteenth Amendment to use 

race as a factor in affording educational opportunities among its citizens.” Tr. of 

Oral Arg. in Brown I, O. T. 1952, No. 8, p. 7 (Robert L. Carter, Dec. 9, 1952); see 

also Supp. Brief for Appellants on Reargument in Nos. 1, 2, and 4, and for 

Respondents in No. 10, in Brown v. Board of Education, O. T. 1953, p. 65 (“That 

the Constitution is color blind is our dedicated belief.”); post, at ___, n. 7, 216 L. 

Ed. 2d, at ___ (Thomas, J., concurring). The Court reiterated that rule just one year 

later, holding that “full compliance” with Brown required schools to admit students 

“on a racially nondiscriminatory basis.” Brown v. Board of Education, 349 U. S. 

294, 300-301, 75 S. Ct. 753, 99 L. Ed. 1083, 71 Ohio Law Abs. 584 (1955). The 

time for making distinctions based on race had passed. Brown, the Court observed, 

“declar[ed] the fundamental principle that racial discrimination in public education 

is unconstitutional.” Id., at 298, 75 S. Ct. 753, 99 L. Ed. 1083, 71 Ohio Law Abs. 

584. 
 
Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll., 143 S. Ct. 2141, 2160 
(2023). 
 

https://plus.lexis.com/api/document/collection/cases/id/68K6-6VF1-F1P7-B14G-00000-00?cite=143%20S.%20Ct.%202141&context=1530671
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matter, the circuit court found that the successor trustees of the Hungerford Chapel Trust had no 

title or interest in the Hungerford Property since the 1951 conveyance of the Property to the OCSB. 

See Amended Compl. ¶63. The circuit court authorized the sale and lifted the 1951 Court-imposed 

Use Restriction Order, to allow the sale of that portion of the Hungerford Property. See Amended 

Compl. ¶64. 

In 2010, the Town of Eatonville (“Eatonville”) and OCSB agreed to cooperate and work 

together to remove the 1951 Court-imposed Use Restriction Order from the remainder of the 

Hungerford Property. See Amended Compl. ¶¶68-69. In 2011, Eatonville brought an action against 

the OCSB and the Hungerford Chapel Trust to release the 1951 Court-imposed Use Restriction 

Order (the “2011 Allen Litigation”) because it contended that the Hungerford Property would be 

better suited for commercial development to increase Eatonville’s “ad valorem tax base and to 

provide health and safety to its citizens.”  See Amended Compl. ¶¶70-75. Eatonville and the 

Hungerford Chapel Trust executed a joint stipulation for release of the 1951 Court-imposed Use 

Restriction Order(“2011 Joint Stipulation”). See Amended Compl. ¶86.  In 2015, Eatonville, the 

Hungerford Chapel Trust and the OCSB entered a Joint Stipulation for Settlement that was 

substantially similar to the 2011 Joint Stipulation (“2015 Settlement”) and moved the 2011 Allen 

Litigation court to approve the Joint Stipulation for Settlement.  See Amended Compl. ¶¶92-93. 

The 2011 Allen Litigation court entered an Order Approving Joint Stipulation for Settlement on 

November 10, 2015. See Amended Compl. ¶94.  

 The parties to the 2011 Allen Litigation entered into a First Amendment to 

Settlement Agreement in 2016 (“Amended Settlement Agreement”). See Amended Compl. ¶97. 

The Amended Settlement Agreement provided for the OCSB to pay the Hungerford Chapel Trust 

$1,000,000.00 dollars in exchange for releasing the 1951 Court-imposed Use Restriction Order. 
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See Amended Compl. ¶103. The release of the 1951 Court-imposed Use Restriction Order in the 

2015 Settlement Agreement and the Amended Settlement Agreement resulted in the sale of another 

portion of the Hungerford Property to HostDime, LLC for $1,400,000.00. See Amended Compl. 

¶107. 

In the 2011 Allen Litigation,  the Order on Joint Notice of Settlement and Motion to Cancel 

Non-Jury Trial the Court approved the Settlement Agreement requiring the cancellation of the 

1951 Court-imposed Use Restriction Order requiring the public school for Negro children, and 

retained jurisdiction to enforce the Settlement Agreement, that only the parties to that 2011 action 

can enforce or alter. (copies of which are attached hereto as Exhibits “A”- “D”). 

Plaintiffs’ Prayer for Relief from this Court is as follows: 

II. Declare that the deed for the Hungerford Property for the remaining parcels that 

the School Board owns continues to carry a deed restriction/restrictive covenant 

restricting the use of the land for educational purposes that is valid and enforceable 

or alternatively may be modified by this Court to otherwise fulfill the original 

charitable purpose of the use of the land. 
 

See Amended Compl. Prayer For Relief, Count I, paragraph II. 
 

The Plaintiff’s Amended Complaint conflicts with Plaintiff’s attached Exhibits that contain 

no deed restriction/restrictive covenant, but instead attaching the 1951 Court-imposed Use 

Restriction Order that states: 

. . . [U]pon the conveyance of said real property to the Board of Public 
Instruction of Orange County, Florida, said real property be used as a site 
for the operation of a public school thereon for negroes with emphasis 
on the vocational education of [N]egroes and to be known as “Robert 

Hungerford Industrial School” . . . 
 
See Amended Compl. ¶40 and attached Amended Comp. Exhibit 1. (emphasis 
added) 
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Plaintiffs are asking this Court to enforce a facially unconstitutional, already released 1951 

Court Imposed Use Restriction Order, in violation of the Fourteenth Amendment’s Equal 

Protection Clause that would find OCSB in violation of the prior final courts orders that released 

the unconstitutional 1951 Court-imposed Use Restriction Order requiring OCSB to operate a 

public school “for negroes”, that would also violate the final 2010 Desegregation Order prohibiting 

racially segregated public schools. 

4. Property Sale History.  

The OCSB has approved the actions set forth in the Amended Complaint at publicly 

noticed meetings of the OCSB.  The Plaintiffs fail to allege filing a petition for writ of certiorari 

with the Circuit Court to challenge any of the OCSB’s prior decisions relating to the Hungerford 

Property. The OCSB entered into two (2) contracts with Eatonville, one in 2010 and a second in 

2019 regarding the sale of the Hungerford Property.  See Amended Compl. ¶¶68 and 125. The 

2019 contract provided that the OCSB, upon selecting a developer, would sell the land to 

Eatonville for $10 million plus reimbursement of other costs. See Amended Compl. ¶122. The 

OCSB approved the Amended Settlement Agreement at its December 16, 2016, meeting. See 

Amended Compl. ¶ 106. The Plaintiffs also admit that the OCSB sold a portion of the Hungerford 

Property to Hostdime. See Amended Compl. ¶107.  

In February 2020, the OCSB issued a Request for Proposals to develop the Hungerford 

Property, which was reissued again in June 2021. See Amended Compl. ¶¶127-128. The OCSB 

entered one (1) contract resulting from the competitive solicitation for Requests for Proposals 

issued in June 2021 with Falcone & Associates LLC. See Amended Compl. ¶129. The Falcone & 

Associates LLC contract was entered into in December of 2021. Id. The Plaintiffs allege that the 

OCSB voted several times to extend the closing date with Falcone & Associates LLC. See 



12 

 

 

Amended Compl. ¶133. Unable to obtain the entitlements to support its development, Hungerford 

Park notified the OCSB that it was terminating the contract as of March 31, 2023. See Amended 

Compl. ¶137. On March 31, 2023, the OCSB issued a statement that it decided not to accept new 

bids on the Hungerford Property. See Amended Compl. ¶140. As of the date of filing the Amended 

Complaint, there is no active contract for the purchase of the Hungerford Property and the OCSB 

has taken no action related to the Hungerford Property since Hungerford Park’s termination of the 

contract on March 31, 2023, See Amended Compl.¶¶138, 140-141. Notwithstanding the above 

admissions by the Plaintiffs that there is no current disposition planned for the Hungerford 

Property, there is also no dispute that the OCSB will comply with the relevant statues and 

regulations in the future.2  

The Plaintiffs admit that the OCSB closed the Hungerford School in 1999 and reopened it 

the same year as Hungerford Preparatory High School, which was subsequently closed by the 

OCSB in 2009. See Amended Compl. ¶¶54-55. The Hungerford Chapel Trust issued a release of 

the 1951 Court-imposed Use Restriction as well as a quit claim deed for the Hungerford Chapel to 

the OCSB, that were approved by the preceding final Court order in the 2011 Allen Litigation. See 

Amended Compl. ¶¶ 111-112.  

 
2 The OCSB’s Superintendent’s  December 12, 2023, written report to the School Board states “As you know, I 
became Superintendent in September of 2022 and the cancelled sale contract for the Hungerford Property, located in 
the Town of Eatonville, had its origin in 2010 under Ronald Blocker and the most recent 2019 contract under Barbara 
Jenkins. The District received various public records requests from the Southern Poverty Law Center from October 
11, 2022 through December 1, 2022, seeking records in relation to the cancelled sale contract for the Hungerford 
Property. Specifically, the public records request sought the District’s educational plant survey and resolution of the 
School Board approving the surplus and disposal of the Hungerford Property as unnecessary for educational 
purposes. I directed staff to both check with prior School Board staff and to search for said records. Although some 
prior staff responded that they believed the disposal requirements were met prior to the initial Hungerford Property 
contract in 2010, neither they nor the current staff could locate and produce a School Board resolution or educational 
plant survey determining the Hungerford Property as surplus and approving disposal. While there is no plan and 
no pending action by the District to dispose of the Hungerford Property, I am reporting that I have directed District 
staff that no solicitation, offer, contract, or any other disposal of any real property held by the District, including 
the Hungerford Property, can be considered unless and until staff have first complied and properly documented full 
compliance with all requirements of Section 1013.28, Florida Statutes (2023), and the State Requirements for 
Educational Facilities (2014), and that documentation has been provided to the School Board prior to the Board’s 
consideration of any future action to dispose of the Hungerford Property and/or any other District real property. 
See Defendant’s Answer and Affirmative Defenses Exhibit “E.” 
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Plaintiffs fail to allege they filed any Petition for Writ of Certiorari to attempt to challenge 

any of the historical final actions of the OCSB alleged in the Amended Complaint.  

 
D. ARGUMENT 

1. Plaintiffs fail to plead the facts required to establish that the OCSB waived its 
sovereign immunity from civil suit. 
 

Florida school boards are governmental entities that have sovereign immunity from suit 

unless sovereign immunity is expressly waived by contract or statute, which must be strictly 

construed in favor of the state. Sch. Bd. v. City of Miami Beach, 317 So. 2d 1203, 1205-1206 (Fla. 

3rd DCA 2021). Controlling Florida precedent further states: 

Sovereign immunity bars a claim against a governmental entity, with 
exception for claims brought under the federal or state constitutions, claims 
based on a "clear and unequivocal" legislative waiver of sovereign 
immunity, or contractual claims based on an express, written agreement 
with a governmental entity. Univ. of Fla. Bd. of Trs. v. Rojas, 351 So. 3d 
1167, 1170 (Fla. 1st DCA 2022). Because sovereign immunity is the rule, 
not the exception, it stands to reason that a party bringing a suit in tort 
against a governmental entity bears the initial burden of showing a 
recognized exception to sovereign immunity. 

 
City of Miami v. Robinson, 364 So. 3d 1087, 1091 (Fla. 3d DCA 2023) 
 

Under Article X, Section 13 of the Florida Constitution, provisions “may be made by 

general law for bringing suit against the state as to all liabilities now existing or hereafter 

originating.”  Florida courts have interpreted this provision to mean all agencies of local 

government, including school boards, have sovereign immunity unless expressly waived by state 

statute: 

“Article X, section 13 of the Florida Constitution provides “absolute sovereign immunity 

for the state and its agencies absent waiver by legislative enactment or constitutional amendment.” 

Orlando v. Broward Cnty., Florida, 920 So. 2d 54, 57 (Fla. 4th DCA 2005). The Court in Orlando 

also held that “certain discretionary, planning level governmental functions remain immune from 
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liability.”  Id. at 57. 

Sovereign immunity must be expressly and clearly waived by the state: 

The School Board is correct that “[t]he doctrine of sovereign immunity ... provides 

that a sovereign cannot be sued without its own permission.” Am. Home Assurance 
Co. v. Nat'l R.R. Passenger Corp., 908 So.2d 459, 471 (Fla. 2005). “However, the 

Florida Constitution provides that the [l]egislature can abrogate the state's 
sovereign immunity.” Id.; see also art. X, § 13, Fla. Const. (“Provision may be made 

by general law for bringing suit against the state as to all liabilities now existing or 
hereafter originating.”). “Only the [l]egislature has authority to enact a general law 

that waives the state's sovereign immunity. Further, any waiver of sovereign 
immunity must be clear and unequivocal.” Am. Home Assurance, 908 So.2d at 471-
72 (citation omitted). And legislative waivers of sovereign immunity must be 
strictly construed.(‘Waiver will not be found as a product of inference or 

implication.’)” Lee Cnty. Sch. Bd. v. State Farm Mut. Auto. Ins. Co., 276 So. 3d 
352, 355 (Fla. 2d DCA 2019) 
 

 
2. None of the allegations in Plaintiffs’ Amended Complaint allege that Plaintiffs 

contracted with the OCSB or that Plaintiffs complied with Section 768.28 
providing a limited waiver of sovereign immunity. 
 

Plaintiffs’ Amended Complaint fails to plead any facts or legal basis for the OCSB waiving 

sovereign immunity for the Plaintiffs’ claims. Controlling Florida Supreme Court precedent 

requires Plaintiffs to plead in their Amended Complaint that the OCSB waived sovereign immunity 

in compliance with Section 768.28, Fla. Stat. Levine v. Dade County School Board, 442 So. 2d 

210 (Fla. 1983). Where the complaint allegations establish that it is impossible for a plaintiff to 

plead it timely provided the notices required by Section 768.28 to establish waiver of sovereign 

immunity, then the courts are required to dismiss the Plaintiffs’ claims with prejudice: 

Under section 768.28(6), not only must the notice be given before a suit may be 
maintained, but also the complaint must contain an allegation of such notice. 
Commercial Carrier Corp. v. Indian River County, 371 So.2d 1010 (Fla. 1979). 
Where the time for such notice has expired so that it is apparent that the plaintiff 
cannot fulfill the requirement, the trial court has no alternative but to dismiss the 
complaint with prejudice. Dukanauskas v. Metropolitan Dade County, 378 So.2d 
74 (Fla. 3d DCA 1979). 
 

 Id. 

https://advance.lexis.com/api/document?collection=cases&id=urn%3AcontentItem%3A3RRM-3V70-003C-X204-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn%3AcontentItem%3A3RRM-3V70-003C-X204-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn%3AcontentItem%3A3RRM-DV40-003C-X05T-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn%3AcontentItem%3A3RRM-DV40-003C-X05T-00000-00&context=1000516
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Although Plaintiffs allege the legal conclusion that Exhibit 1 to the Amended Complaint contains 

a “deed restriction/restrictive covenant” requiring the Hungerford Property to be used “as a public school 

for negroes”,  the deed attached as Amended Complaint Exhibit 1 shows this legal conclusion is false. 

“Conclusions of law also are not deemed admitted for purposes of the motion.” Yunkers v. Yunkers, 515 

So. 2d 419, 419 (Fla. 3d DCA 1987) (Internal citations omitted). Controlling precedent also states when a 

party attaches a document to a complaint that contradicts the complaint allegations, the document 

controls. Rule 1.130(b) provides that “[a]ny exhibit attached to a pleading shall be considered a 

part thereof for all purposes. . . .if the attached exhibits negate the allegations of the complaint, the 

plain language of the document will control and may be a basis for a motion to dismiss.”  

Hollywood Lakes Section Civic Ass’n, Inc. v. City of Hollywood, 676 So. 2d 500, 501 (Fla. 4th 

DCA 1996); Ginsberg v. Lennar Fla. Holdings, Inc., 645 So. 2d 490, 494 (Fla. 3d DCA 1994) 

(“Exhibits attached to the complaint are controlling, where the allegations of the complaint are 

contradicted by the exhibits, the plain meaning of the exhibits will control.”); Appel v. Lexington 

Insurance Co., 29 So. 3d 377 (Fla. 5th DCA 2010)("Where a document on which the pleader relies 

in the complaint directly conflicts with the allegations of the complaint, the variance is fatal and 

the complaint is subject to dismissal for failure to state a cause of action"); Chiang v. Wildcat 

Groves, Inc., 703 So. 2d 1083 (Fla. 2d DCA 1997)(It is a "basic precept" that exhibits attached to 

a complaint become part of the complaint and must be considered in conjunction with the 

allegations of the complaint in resolving a motion to dismiss). 

 

The Deed that Plaintiffs attached as Amended Complaint Exhibit 1 contains no use 

restriction or restrictive covenant. Instead, the only use restriction appears in the 1951 Court 

Imposed Use Restriction Order that was subsequently released by the Courts in the subsequent 

litigation final orders that the Plaintiffs failed to timely intervene or appeal. Plaintiffs do not allege 
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any contract, deed, or other legal basis to plead that the OCSB waived sovereign immunity for any 

claim raised by Plaintiffs, as required before this Court can consider granting any relief sought in 

the deficient Amended Complaint. Plaintiffs cite only general jurisdictional statutes, but do not 

allege that the Florida Legislature has waived the OCSB’s sovereign immunity as required for this 

Court to hear Plaintiffs’ untimely attempts seeking to have this Court act as an untimely appellate 

court to overturn historical final court rulings and the OCSB’s final decisions alleged in the 

Amended Complaint. 

 
3. This court lacks jurisdiction to hear Plaintiffs’ untimely claims seeking to overturn 

historical final OCSB decisions and final court rulings. 
 

A. Plaintiffs’ allegations seeking to overturn the prior final litigation rulings 
are barred by lack of jurisdiction because Plaintiffs’ Amended Complaint 
is not a timely appeal or valid Rule 1.350 motion for rehearing filed by a 
party to the litigation, as required for this Court to be able to reverse or 
modify the longstanding final rulings. 

 
Plaintiffs’ Amended Complaint requests the trial court overturn prior final orders in the 

litigation where the OCSB and other entities were parties, but the Plaintiffs were not. Final orders 

are alleged in the Amended Complaint that released the OCSB and its property from the 1951 

Court-imposed Use Restriction Order because the use restriction was unconstitutional by requiring 

the OCSB to operate a public school “for negroes”, in violation of the United States Constitution 

Equal Protection Clause and the subsequent desegregation litigation orders requiring the OCSB to 

operate only desegregated public schools. The final orders alleged in the Amended Complaint 

include Judge Conway’s Order finding that the OCSB had met all requirements for the 

desegregation order to be lifted in Ellis v. Orange County Board of Public Instruction, No. 6:62-

cv-1215-ACC-GJK (M.D. Fla., Filed April 6, 1962) (See Amended Compl. ¶48), the 1974 final 

order authorizing the lifting of the 1951 Court-imposed Use Restriction in Sch. Bd. Of Orange 
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Cnty. V. Harrison, at 5-6(Fla. 9th Jud. Cir., Jan. 18, 1974 (See Amended Compl. ¶64), and the final 

order approving settlement which removed the unconstitutional use restriction from the 

Hungerford Property and retained jurisdiction to enforce same in Town of Eatonville v. Allen, 

2011-CA-000792-O (Fla. 9th. Jud. Circ., Filed Jan. 19, 2011) (See Amended Compl. ¶94___) 

Plaintiffs made no attempt to intervene or to object to the above final litigation orders and 

this court lacks jurisdiction to do so now, long after those orders became final, according to binding 

precedent: 

After rendition of a final judgment, the trial court loses jurisdiction over the case 
except to enforce the judgment and except as provided by rule 1.540. The one 

exception to the rule of absolute finality is rule 1.540, which gives the court 

jurisdiction to relieve a party from the act of finality in a narrow range 
of circumstances. .  .  . jurisdictional time limits such as the time for filing a 
notice of appeal or a motion for a new trial, may not be extended for any reason . 

. . Once beyond the reach of rule 1.540(b), the final judgment of foreclosure 
passed into the unassailable realm of finality. 

 
Bank One, N.A. v. Batronie, 884 So. 2d 346, 348-49 (Fla. 2d DCA 2004) (internal marks 

and citations omitted). 

B. Plaintiffs’ action was filed in 2023, years after the OCSB’s decisions 
relating to the disposition and use of the Hungerford property that 
Plaintiffs seek to overturn, depriving the Court of jurisdiction over this 
action, because Plaintiffs failed to file a timely petition for writ of 
certiorari within 30 days of those historical OCSB decisions, as 
required to confer subject matter jurisdiction on a reviewing court. 

 

“A petition for writ of certiorari "shall be filed within 30 days of rendition of the order to 

be reviewed." Fla. R. App. P. 9.100(c)(1). "[A]n untimely petition for writ of certiorari is 

ineffective to confer jurisdiction on the appellate court." Caldwell v. Wal-Mart Stores, Inc., 980 

So. 2d 1226, 1228 (Fla. 1st DCA 2008). Pro-Karting Experience, Inc. v. 34th St., Ltd. Liab. Co., 

49 Fla. L. Weekly D149 (Fla. 2d DCA January 12, 2024).  

The following actions were taken by the OCSB as alleged by Plaintiffs: 
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1. The OCSB decided to close Hungerford School in 1999 and reopened it the same year 

as Hungerford Preparatory High School, which was subsequently closed by the OCSB 

in 2009. See Amended Compl. ¶¶54-55. 

2. The first OCSB contract with Eatonville was approved in 2010. See Amended Compl. 

¶68 

3. The second OCSB contract with Eatonville was approved in 2019. See Amended 

Compl. ¶125. 

4. The OCSB approval of the Amended Settlement Agreement occurred at its December 

16, 2016, meeting. See Amended Compl. ¶ 106.  

5. The OCSB entered a contract and sold a portion of the Hungerford Property to 

Hostdime in 2016. See Comp. ¶107.  

6. In February 2020, the OCSB issued a Request for Proposals to develop the Hungerford 

Property, which was reissued again in June 2021. See Amended Compl. ¶¶127-128. 

7. The OCSB entered one (1) contract resulting from the competitive solicitation for 

Requests for Proposals issued in June 2021 with Falcone & Associates LLC. See 

Amended Compl. ¶129. The Falcone & Associates LLC contract was entered into in 

December of 2021. Id.  

8. The Plaintiffs admit that the OCSB voted several times to extend the closing date with 

Falcone & Associates LLC in 2022 and 2023. See Comp. ¶133.  

9. OCSB approved the Hungerford Chapel Trust release of the 1951 Court-imposed Use 

Restriction as well as a quit claim deed for the Hungerford Chapel to the OCSB on June 

8, 2022. See Amended Compl. ¶¶ 111-112.  

 Plaintiffs fail to allege the filing of any timely petition for writ of certiorari and 
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this present action was filed more than 30 days following the alleged actions that Plaintiffs seek to 

have overturned.  

E. CONCLUSION  

As set forth above, Plaintiffs’ Amended Complaint fails to plead any fact or attach any 

document alleging that the OCSB waived sovereign immunity, as required for Plaintiffs to state 

any claim for relief pursuant to Florida law. The OCSB’s sovereign immunity precludes this Court 

from hearing and granting any relief sought in the Plaintiffs’ Amended Complaint. Based on the 

dates and facts admitted in Plaintiffs’ Amended Complaint, it is also impossible for the Plaintiffs 

to allege that sovereign immunity was waived for the claims alleged in the Amended Complaint, 

which requires that Plaintiffs’ claims must be dismissed with prejudice as being barred by 

sovereign immunity. 

Plaintiffs’ Amended Complaint further admits undisputed facts proving Plaintiffs failed to 

pursue the required legal remedies to intervene in the prior litigation described in their Amended 

Complaint and failed to timely challenge the resulting final orders described in the Amended 

Complaint. Plaintiffs also admit they failed to file any petition for writ of certiorari to appeal the 

OCSB historical final decisions. Plaintiffs seek to untimely challenge the OCSB’s efforts to 

desegregate and eliminate racially segregated schools, to eliminate the unconstitutional 1951 

Court-imposed Use Restriction Order requiring the OCSB to operate a segregated school “for 

negroes”, and related historical decisions that Plaintiffs untimely seek to have this Court overturn 

in the Amended Complaint. Because the Plaintiffs failed to pursue their available legal remedies 

at the time of the historical decisions that they untimely seek to have this Court review and 

overturn, this Court lacks jurisdiction to overturn the final decisions of the OCSB, and the prior 

Courts, that Plaintiffs attempt to challenge in the Amended Complaint. 
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These prior historical court rulings that Plaintiffs’ Amended Complaint alleges and seeks 

to overturn, became final and non-appealable many years before Plaintiffs’ present action was filed 

in 2023. The prior court rulings are final because no appeal or motion for rehearing was filed, and 

this Court lacks jurisdiction to entertain Plaintiffs’ untimely attempts to reverse those historical 

final rulings. 

This Court also lacks jurisdiction to overturn the OCSB’s historical decisions relating to 

OCSB real property because the Plaintiffs failed to timely invoke the Court’s common law 

certiorari jurisdiction to appeal any OCSB decision alleged in the Amended Complaint.  Common 

law certiorari jurisdiction exists for circuit courts to review local government decisions where a 

Petition for Writ of Certiorari is timely filed within 30 days of the decision being challenged.  

Plaintiffs did not file a timely writ of certiorari petition within 30 days of OCSB’s decisions 

relating to the Hungerford Property. The 30 days to file a petition for certiorari is jurisdictional 

and deprives this Court of jurisdiction to review such decisions that Plaintiffs’ Amended 

Complaint seeks to untimely overturn. 
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WHEREFORE, Defendant OCSB respectfully requests that this Court enter an order 

granting this Motion for Judgement on the Pleadings dismissing the Amended Complaint with 

prejudice.  

 . 
/s/ Christopher J. Wilson  

      Christopher J. Wilson  
      Florida Bar No. 014878  
      C.J. Wilson Law, P.A.  
      Orlando, Florida 32803  
      Telephone No.: (407) 232-2003  
      Facsimile No.: (407) 305-6184  
      Primary Email: chris@cjwilsonlaw.net  
      Secondary Email: kathy@cjwilsonlaw.net  
      Attorney for School Board of Orange County, FL 

 
 /s/ Keith A. Graham  

         Keith A. Graham 
                   Florida Bar No. 705314 
                  Marchena and Graham, P.A. 
                  976 Lake Baldwin Lane, Suite 101  
                  Orlando, Florida 32814  
                  Telephone No.: (407) 658-8566  
                  Facsimile No.: (407) 281-8564  
                  Primary Email: kgraham@mgfirm.com  
                  Secondary Email: jsabater@mgfirm.com 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:jsabater@mgfirm.com
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that on this 29th day of July, 2024, I  electronically  filed the foregoing 

with the Clerk of Courts by using the E-Portal System pursuant to Florida Rule of Judicial 

Administration 2.516 (a) , which   E-Portal will provide service upon  

the attached Service list. 

 
 
      /s/ Christopher J. Wilson  
      Christopher J. Wilson  
      Florida Bar No. 014878  
      C.J. Wilson Law, P.A.  
      Orlando, Florida 32803  
      Telephone No.: (407) 232-2003  
      Facsimile No.: (407) 305-6184  
      Primary Email: chris@cjwilsonlaw.net  
      Secondary Email: kathy@cjwilsonlaw.net  
      Attorney for School Board of Orange County, FL 

 
                   /s/ Keith A. Graham  
        Keith A. Graham 
                   Florida Bar No. 705314 
                  Marchena and Graham, P.A. 
                  976 Lake Baldwin Lane, Suite 101  
                  Orlando, Florida 32814  
                  Telephone No.: (407) 658-8566  
                  Facsimile No.: (407) 281-8564  
                  Primary Email: kgraham@mgfirm.com  
                  Secondary Email: jsabater@mgfirm.com 
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Exhibit “1” 
[Plaintiffs Amended Complaints Exhibit 1] 
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Exhibit “A-D” 
[Defendants Answer Exhibits A,B,C,D] 

 
Exhibit "A”  
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Exhibit “B”
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Exhibit "D” 
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