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Dear Legal System Actors,

On April 2, 2021, the Southern Poverty Law Center (“SPLC”) and Civil Rights Corps
(“CRC”) wrote to you regarding our investigation into Knox County, Tennessee’s (the “County”)
bail practices. As we noted in that letter, we concluded, based on that investigation, that the
County’s bail practices violate state and federal law. See Ex. 1, SPLC/CRC Letter of April 2, 2021.
In particular, we noted the County’s failure to adhere to the constitutional standards laid out in
Torres v. Collins, No. 2:20-CV-00026, 2020 WL 7706883 (E.D. Tenn. Nov. 3, 2020), in which
Judge Clifton L. Corker preliminarily enjoined similar bail practices in neighboring Hamblen
County.!

! In May of 2021, Judge Corker certified the following class in Torres: “All individuals arrested
on an arrest warrant out of Hamblen County General Sessions Court (save for capital offenses) (1)
who are, or will be, in the custody of the Hamblen County Sheriff, Esco Jarnagin; (2) whose bail
amount was set in an ex parte fashion by the Defendants authorized by law to set bail for cases
pending in Hamblen County general sessions court; (3) who have not waived and have not received
an individualized hearing within a reasonable period of time; and (4) who remain in custody for



In July, the County’s General Sessions judges implemented a new system, generally
providing arrested individuals with bail hearings within 48 hours of arrest. We were encouraged
by the County’s adoption of this process. However, based on our own in-court observations as well
as listening to the recordings of bail proceedings held over the past few months, we note that there
continue to be several constitutional infirmities with the bail hearings. We have also observed a
troubling lack of uniformity across judges in applying the state and federal standards applicable to
bail determinations and—considering that people’s fundamental rights are at stake—a shocking
lack of knowledge about the law that governs bail determinations. See, e.g., infra at 6 (“I honestly
don’t know who’s got the burden of proof . . . .” at a bail hearing).

This letter identifies some of the recurring problems we’ve observed and offers a decision-
making framework for judges that, if followed, would help resolve those concerns. We encourage
you to adopt this framework as a local court rule to provide clear guidance to the public, parties,
and judges about what legal standards govern bail determinations. Codifying this framework in a
local rule would also promote uniformity while protecting arrestees’ constitutional rights.

Problems Identified at Bond Hearings.

In Torres, Judge Corker, a federal judge in the United States District Court for the Eastern
District of Tennessee, preliminarily enjoined Hamblen County’s practice of detaining defendants
before trial without first affording them individualized bail hearings. Judge Corker held that the
Fourteenth Amendment requires courts to provide arrestees certain procedural protections at a bail
hearing and that the Sixth Amendment grants arrestees the right to counsel. These procedural
protections include:

o A bail hearing held “within a reasonable period of time of arrest[,]” which is
presumptively “within 48 hours[,]” 2020 WL 7706883 at *12;

o Notice of the matters to be addressed at the hearing and “the need for information
that would be pertinent to” the issue of bail, id. at *10;

o Representation by defense counsel, see id. at *13 (“Simply put, an arrestee has a
right to representation at a bail hearing or at an initial appearance hearing that also
constitutes a bail hearing.”);

J An opportunity to present evidence and cross-examine the government’s witnesses,
seeid. at *11;

J An inquiry into, and factual findings that address, the arrestee’s ability to pay, see
id. at ¥12;
o Meaningful consideration of “alternative conditions of release[,]” id.; and

any amount of time.” Torres v. Collins, No. 2:20-CV-00026-DCLC, Doc. 116, at *4 (May 5,
2021).



o Findings made in writing or, “at a minimum,” verbally on the record regarding the
adequacy of such alternative conditions, id.

Judge Corker also held that these procedural protections alone are insufficient. Because
pretrial detention “infringes upon the fundamental right of an individual’s personal liberty,” id. at
*8, the County must also satisfy the requirements of substantive due process. As Judge Corker
explained, substantive due process is violated “‘no matter what process is provided, unless the
infringement” of an arrestee’s fundamental right to pretrial liberty “is narrowly tailored to serve a
compelling state interest.”” Id. (quoting Washington v. Glucksberg, 521 U.S. 702, 721 (1997)); see
also id. at *10 (“[S]ubstantive due process requires that the court must restrict its abridgement of
an individual’s liberty interest in as narrow a way as possible.”).

Judge Corker’s substantive due process ruling has significant implications for the
imposition of secured money bail because unattainable money bail acts as a pretrial detention
order. As discussed below, narrow tailoring in the money bail context requires a judge to make an
express ability-to-pay finding. And, if a judge is considering setting an amount above what an
arrestee can afford to pay, that judge must find—in writing or on the record—that pretrial detention
is necessary because no other condition or combination of conditions of release would reasonably
ensure the State’s interests in public safety or court attendance.

As outlined in our original letter, Knox County’s previous bail practices violated
substantive and procedural due process because arrestees were provided none of these procedural
protections and no magistrate or judge made these substantive findings. Today, bail continues to
be set initially by the magistrates without any of these safeguards. And—while the General
Sessions Court judges are now holding a subsequent bail hearing to review the magistrate’s bail
determination and providing arrestees at that hearing with some of the constitutionally required
procedural safeguards—General Sessions Court judges continue to detain people without requiring
the State to bear the burden of proof or engaging in the narrow tailoring that substantive due
process requires. We explain these—and other—deficiencies below.

1. Placing the evidentiary burden on the arrestee to show that detention is unnecessary

In Torres, Judge Corker held that arrestees have a “fundamental” right to be free from
pretrial detention and that Hamblen County must therefore satisfy the “compelling state interest”
test before it can detain someone pretrial. 2020 WL 7706883, at *8 & n.5, *11. Judge Corker relied
on the Supreme Court’s decision in United States v. Salerno for that holding; Salerno explained
that it is a ““general rule’ of substantive due process that the government may not detain a person
prior to a judgment of guilt in a criminal trial.” 481 U.S. 739, 749 (1987); id. at 750 (describing
right to pretrial liberty as “fundamental”); id. at 755 (“In our society liberty is the norm, and
detention prior to trial or without trial is the carefully limited exception.”); see also Reno v. Flores,
507 U.S. 292, 301-02 (1993) (citing Salerno as one of Court’s “line of cases which interprets . . .
‘due process of law’ to . . . forbid[] the government to infringe certain ‘fundamental’ liberty
interests . . . unless the infringement is narrowly tailored to serve a compelling state interest”).



Multiple state and federal courts have also relied on Salerno to find that arrestees have a
fundamental right to pretrial liberty and that the State must satisfy heightened scrutiny before a
person may be detained pretrial. See, e.g., Valdez-Jimenez v. Eighth Jud. Dist. Ct. in & for Cty. of
Clark, 136 Nev. 155, 166 (2020) (“Because bail may be set in an amount that an individual is
unable to pay, resulting in continued detention pending trial, it infringes on the individual’s liberty
interest. And given the fundamental nature of this interest, substantive due process requires that
any infringement be necessary to further a legitimate government interest.”); Lopez-Valenzuela v.
Arpaio, 770 F.3d 772, 780-81 (9th Cir. 2014) (en banc) (arrestees have a fundamental right to
pretrial liberty, which may be infringed only if heightened scrutiny is satisfied); Caliste v. Cantrell,
329 F. Supp. 3d 296, 310 (E.D. La. 2018) (Arrestees have “fundamental right to pretrial liberty”);
State v. Wein, 417 P.3d 787, 791 (Ariz. 2018) (Pretrial liberty is a “fundamental right” that may
only be infringed “in appropriate and exceptional circumstances,” where the “government’s
interest” “outweigh[s] an individual’s strong interest in liberty.”) (citation and quotation marks
omitted); Brangan v. Commonwealth, 80 N.E.3d 949, 961 (Mass. 2017) (“The Fourteenth
Amendment . . . establish[es] a fundamental right to liberty and freedom from physical restraint
that cannot be curtailed without due process of law.”).?

Although neither Torres nor the cases cited above directly address the burden of proof at a
bail hearing, the Sixth Circuit has held in other contexts that heightened scrutiny places the burden

> The Tennessee Constitution also appears to recognize pretrial liberty as a fundamental right.
Although the Tennessee Supreme Court articulated this right as a “fundamental right to pretrial
bail,” State v. Burgins, 464 S.W.3d 298, 304 (Tenn. 2015) (emphasis added), scholars have
described constitutional right to bail provisions—as is found in Tenn. Const. art. I, § 15—as more
accurately describing a right to pretrial release “because the notion that bailability should lead to
release was foundational in early American law.” See Schnacke, Tim, Fundamentals of Bail: A
Resource Guide for Pretrial Practitioners and a Framework for American Pretrial Reform 43
(Sept. 2014); see also Stack v. Boyle, 342 U.S. 1, 4 (1951) (equating the “right to bail” with the
“right to freedom before conviction™). Tracing “[t]he origins of pretrial bail [in the United States]
back to medieval England,” the Tennessee Supreme Court itself found that bail “served ‘as a device
to free untried prisoners,”” Burgins, 464 S.W.3d at 303 (citation omitted). This occurred initially
through a personal surety system, id.; see also Stack, 342 U.S. at 5 (describing the “ancient practice
of securing the oaths of responsible persons to stand as sureties for the accused . . . .”), and later—
following the passage of the Statute of Westminster in 1275 to combat historical abuse—through
establishing “offenses for which bail was automatically granted”, see Burgins, 464 S.W.3d at 303—
04; see also Schnacke, Fundamentals of Bail, at 42 (“Accordingly, in 1275 the right to bail was
meant to equal a right to release and the denial of a right to bail was meant to equal detention.”).
The modern notion equating bail with secured money bail is a relatively new system that post-
dates the Tennessee Constitution’s ratification. See State ex rel. Haynes v. Daugherty, No.
M201801394COARI0CYV, 2019 WL 4277604, at *5 (Tenn. Ct. App. Sept. 10, 2019) (noting that
commercial bonding companies did not form until “the turn of the 19th century,” about 100 years
after the adoption of Tennessee’s constitution). Despite these permutations in English and
American law, scholars have argued that bail has always “meant release” and was intended to
strictly curtail detention. See Timothy R. Schnacke, A Brief History of Bail, Judges’ J., Summer
2018, at 4, 6.



on the State to justify any infringement of fundamental rights and the United States Supreme Court
has emphasized the importance of placing the burden on the State in other contexts before a
person’s liberty may be curtailed. See, e.g., Foucha v. Louisiana, 504 U.S. 71, 81-82 (1992)
(finding Louisiana’s civil commitment statute unconstitutional in part because, “[u]nlike the
sharply focused scheme at issue in Salerno,” where “the State must prove by clear and convincing
evidence that [a criminal defendant] is demonstrably dangerous the community . . . [,] the State
need prove nothing to justify continued detention [of insanity acquitees], for the statute places the
burden on the detainee to prove that he is not dangerous”).

Because any infringement of a person’s fundamental right to pretrial liberty is subject to
heightened scrutiny, the State must also bear the burden in the bail context to establish that any
conditions are the least restrictive conditions of release.® Nevertheless, Knox County judges have
often unconstitutionally shifted the burden to defense counsel to prove that her client is not a flight

3 Other courts have allocated the burden of proof through a Mathews v. Eldridge, 424 U.S. 319
(1976), balancing test. See, e.g., Hernandez-Lara v. Lyons, 10 F.4th 19 (1st Cir. 2021) (finding,
after applying Mathews, that due process requires the State to bear the burden of proof at a bail
hearing for noncitizens facing removal under 8 U.S.C. § 1226(a)). Under that balancing test, the
State would also bear the burden of proof. The first factor, the private interest affected, weighs in
favor of requiring the State to bear the burden of proof. “Freedom from imprisonment—from
government custody, detention, or other forms of physical restraint—Ilies at the heart of the liberty
that [the Due Process] Clause protects.” Zadvydas v. Davis, 533 U.S. 678, 695 (2001)
(citing Foucha, 504 U.S. at 80). The Supreme Court has repeatedly affirmed that “[i]n our society
liberty is the norm, and detention prior to trial or without trial is the carefully limited
exception.” Salerno, 481 at 739; see also Foucha, 504 U.S. at 80 (“We have always been careful
not to minimize the importance and fundamental nature of the individual’s right to liberty.”). The
second factor, the risk of an erroneous deprivation without additional procedural protections, also
weighs in favor of the State bearing the burden of proof. By nature of their pretrial detention,
arrestees will often have difficulty gathering evidence to prepare a defense. Barker v. Wingo, 407
U.S. 514, 533 (1972) (“[I]f a defendant is locked up, he is hindered in his ability to gather evidence,
contact witnesses, or otherwise prepare his defense.”). Moreover, the State has at least as good—
and sometimes better access—to the relevant information that a court must consider before setting
financial conditions of release. See, e.g., Tenn. Stat. Ann. § 40-11-118 (“nature of the offense and
the apparent probability of conviction and the likely sentence” and the arrestee’s “prior criminal
record” and “record of appearance at court proceedings”). And, as the First Circuit explained in
Hernandez-Lara, the State should bear the burden because “proving a negative (especially a lack
of danger) can often be more difficult than proving a cause for concern.” 10 F.4th at 31. The third
factor, the State’s interests, also weighs in favor of placing the burden on the State at a bail hearing.
The State does not have an interest in detaining people unnecessarily, given the substantial harms
associated with pretrial detention. “In short, given the risk that the current procedures lead to many
instances of needless detention, entailing substantial social and financial costs, the public interest
in placing the burden of proof on the detainee is uncertain at best, and may well be negative.”
Hernandez-Lara, 10 F.4th at 33.



risk or danger to the community.* For example, in the following exchange between a judge and a
public defender at a recent bail hearing, the judge expressed uncertainty about who has the burden
at a bail hearing, but then required the public defender to convince him that the person could be
safely released from pretrial detention:

I honestly don’t know who’s got the burden of proof right now. But if you want me
to do something, you better show something to me, to give me an excuse to do it,
respectfully. So, is there a practical burden on you? Yeah, uh-huh.

Ex. 2 at 24:5-10.

This statement illustrates how the Knox County General Sessions judges continue to detain
people in violation of their constitutional rights by treating detention as the default condition and
requiring the arrestee to convince a judge otherwise. But arrestees have a fundamental right to
pretrial liberty that can only be infringed if heightened scrutiny is satistied. Thus, a judge must
first turn to the State to establish why detention is necessary, and why there are no less restrictive
conditions of release that can reasonably ensure court attendance or public safety. The judges’
failure to hold prosecutors to this burden—and to instead place the burden on arrestees to convince
them that detention is unnecessary—violates arrestees’ substantive and procedural due process
rights.

2. Treating the magistrate’s bail determination as presumptively correct rather than
making a de novo bail determination at the first appearance in General Sessions Court

* The Tennessee General Sessions Justice Conference recently concluded in its “Best Bail
Practices” guide that whether the state has the burden of proof at a bail hearing is unsettled as a
matter of state law. The Guide cited several Tennessee Supreme Court cases in the capital context
to suggest that there is some support in caselaw for the broader proposition that the burden may be
on the State at a bail hearing, even in non-capitol cases. See Best Bail Practices guide at 8 (quoting
Shaw v. State, 47 S.W. 2d 92, 93 (Tenn. 1932) (. . . the burden of proving the right to custody is
clearly upon the state, aided by no presumptions.”); see also State ex rel. Jefferson v. State, 436
S.W.2d 437, 438 (Tenn. 1969) (“[T]he State [i]s correctly required to sustain the right of the State
to retain [an arrestee] in custody . . . prior to any indictment.”). Although the Guide did not cite
State v. Burgins, 464 S.W.3d 298 (Tenn. 2015), that decision may provide even stronger support
that the burden should be on the State at the initial bail hearing. In Burgins, the Tennessee Supreme
Court held that the State must bear the burden of proof at a bail revocation hearing. See id. at 308
(“While many states do not expressly provide for a standard” at a revocation hearing, “the clear
trend is for the State to bear the burden of establishing the facts to support revocation.”); see also
id. at 310 (holding that the burden is on the State to prove sufficient grounds to support revocation).
If the State must bear the burden to revoke bail, it should also bear it at the initial bail hearing,
where an individual’s liberty interests are equally as strong—if not stronger—than at the
revocation stage. However, even if there is some uncertainty under state law, as discussed infra,
federal constitutional law requires the burden to be placed on the State to justify pretrial detention
because, as Judge Corker found, pretrial liberty is a fundamental right that can only be infringed
if there are no less restrictive conditions of release other than pretrial detention.



Before recent changes to bail-setting practices, the initial bail-setting in Knox County was
nearly identical to the practices enjoined in Hamblen County. As in Hamblen County, Knox
County magistrates set bail ex parte “without any regard for an arrestee’s individual
circumstances” such as “the arrestee’s employment, financial condition and the like.” Torres, 2020
WL 7706883 at *9. The magistrate’s bail determination appeared to be utterly arbitrary: when
SPLC attorneys asked how magistrates determined the bail amount, one magistrate licked his
finger and pointed to the sky, as if pulling a number out of thin air or deciding which way the wind
was blowing; another magistrate conceded to a reporter that his bail practices violated the
Constitution. Letter to Knox County, Ex. 1 at 4; see also Jamie Satterfield, Judges brush aside bail
laws, and it costs you, knoxnews.com (March 3, 2021). And, as recently as this summer, a General
Sessions judge echoed these very concerns about how magistrates set bail:

Right now it looks like we’ve got serious offenses. I'm going to review the
narratives in the warrants. I’'m going to scan the statutes real quick. But I don’t
know anything about what he’s charged with, and let’s take that one logical step
further. That puts me in the position of doing de facto what Magistrates have
historically done, which is, looks serious, better add a couple zeroes.

Ex. 2 at 11:3-11 (emphasis added).

Since we sent our initial letter, magistrates setting bail conditions at the initial
appearance—held over video—have started asking additional questions relevant to the bail
determination and adopted the use of a form to take notes about the factors that state statute require
them to consider before setting monetary bail. See Tenn. Stat. Ann. § 40-11-118; see also Ex. 3.
However, this video appearance does not afford arrestees with any of the procedural protections
that Judge Corker and other federal courts have found are required to satisfy procedural due
process; it “is simply a very short rapid-fire question and answer event.” Torres, 2020 WL 7706883
at #10.5

Arrestees are not represented by counsel at the video appearance, nor are prosecutors
required to bear the burden to justify any restriction on a person’s liberty: the State is not present
at all. Arrestees are not provided advance notice of the purpose of the appearance or the factors
relevant to the magistrate’s bail determination that would allow them to prepare or arrange for
witnesses in the absence of counsel. The video appearance is also not on the record; the magistrates

5> While officials have started using a form to allow magistrates to consider the statutory factors
required under Tenn. Stat. Ann. § 40-11-118 before setting financial conditions of release,
magistrates do not appear to be using any form that requires the magistrate to first consider release
on recognizance or non-financial conditions of release as is required under Tenn. Stat. Ann. §§ 40-
11-115 and 40-11-116. Those statutes require the magistrates to engage in a “multi-step process,”
see Nashville Cmty. Bail Fund v. Gentry, 496 F. Supp. 3d 1112, 1118 (M.D. Tenn. 2020), before
secured financial conditions of release can be considered. Rather than complying with those
statutes, magistrates appear to impose financial conditions without first making any findings about
why release on recognizance or non-financial conditions would not reasonably ensure court
attendance.



do not make an ability-to-pay finding; and magistrates do not provide written findings to explain
the bail determination.

The video appearance also does not satisfy substantive due process. When conditions of
release are set, those conditions are simply written into the casefile without any explanation about
why continued pretrial detention is necessary to further a compelling State interest. For instance,
in the attached example, the magistrate made no findings about why the $1,000 bond was the least
restrictive condition of release and the only notations that the magistrate made in the record—that
the defendant lived in the community his “entire life,” worked in “pest control” before the COVID-
19 pandemic, and had community ties with his “parents + siblings”—would presumably weigh in
favor of the arrestee’s release on his own recognizance rather than continued detention through
unattainable secured money bail. See Ex. 3.

Of course, Judge Corker held that there is nothing “inherently unconstitutional,” Torres,
2020 WL 7706883, at *5, about magistrates making an initial abbreviated bail determination so
long as a full bail hearing is provided “within a reasonable period of time,” id. at *13, at which the
required procedural protections are afforded, and substantive findings are made. Although Judge
Corker did not specify an exact timeframe within which a full bail hearing must be held to satisfy
due process, other courts have specified that this hearing should, in the absence of extraordinary
circumstances, generally occur within 48 hours of arrest. See id. at *13 (citing Dixon v. City of St.
Louis, 2019 WL 2437026 (E.D. Mo. June 11, 2019)); see also ODonnell v. Harris Cty., 892 F.3d
147, 160 (5th Cir. 2018) (“We conclude that the federal due process right entitles detainees to a
[bail] hearing within 48 hours.”); Walker v. City of Calhoun, GA, 901 F.3d 1245, 1266 (11th Cir.
2018) (“We agree with the Fifth Circuit; indigency determinations for purposes of setting bail are
presumptively constitutional if made within 48 hours of arrest.”); see also Best Practices Guide at
6 (“Courts are urged to adhere to this [48-hour] timeframe . . . .”).%

Since we sent our original letter, the General Sessions judges have begun holding a full
bail hearing subsequent to the initial video appearance before the magistrate with some of these
procedural protections, but are often placing the burden on the arrestee at that hearing to convince
the judge why the amount that the magistrate set was incorrect. This practice is inconsistent with
due process.

6 It has recently come to our attention that bail hearings before the General Sessions Court judges
are not always held within 48 hours during holidays—as during the recent Christmas and New
Year’s holidays. In finding that a full bail hearing is presumptively constitutional if held within 48
hours following arrest, federal courts “import[ed]” the Supreme Court’s 48-hour presumption in
the probable cause context to the bail context. See, e.g., Walker, 901 F.3d at 1266. In Cty. of
Riverside v. McLaughlin, the Supreme Court held that “the burden shifts to the government to
demonstrate the existence of a bona fide emergency or other extraordinary circumstance” if a
probable cause determination is not held within 48 hours. 500 U.S. 44, 57 (1991). The Court held
that “intervening weekends” “does not qualify as an extraordinary circumstance.” Id.
Presumably—and to the extent that time limitations for probable cause and bail determinations are
co-extensive—holidays would also not constitute an extraordinary circumstance that would justify
holding a bail hearing outside this 48-hour window.



As discussed above, due process requires the General Sessions judges to place the burden
on the State at a bail hearing—a burden that neither the magistrates nor the General Sessions judges
require prosecutors to satisfy. The General Sessions judges cannot avoid placing the burden on
prosecutors by simply holding more bail hearings but with fewer procedural protections than due
process requires. In Hernandez-Lara v. Lyons, the First Circuit rejected a similar practice in the
immigration bail context for noncitizens facing removal under 8 U.S.C. § 1226(a). The government
argued that it should not have to bear the burden of proof at a bail hearing because the immigration
statutes provide for three levels of independent review: “[B]ecause the burden is always on the
noncitizen,” the First Circuit held, “the availability” of three level of independent review “does
little to change the risk of error inherent in the current burden allocation.” 10 F.4th at 32. Loaded
dice rolled three times are still loaded dice.” Id.’

In short, the General Sessions judges cannot shift the burden to arrestees at the initial
appearance to convince them why the magistrate’s bail determination was incorrect because
arrestees are entitled to a hearing—either before the magistrates or the General Sessions judges—
where all the required procedural protections are afforded, including where the burden is placed
on the State to justify continued pretrial detention. Neither appearance does so.

3. Applying an evidentiary standard less than “clear and convincing evidence”

A related question that has arisen at Knox County bail hearings is: what evidentiary
standard applies to the bail determination? The Tennessee General Sessions Judges Conference
recently concluded that the answer is “unclear,” and Torres did not answer this question. Best
Practices Guide at 7.3 However, two Tennessee federal district courts have found that a

7 Even if the burden was placed on the State at the video appearance, defense counsel cannot
meaningfully challenge the magistrate’s bail determination—nor can the General Sessions Court
judges meaningfully review it—because defense counsel is not present at the video appearance,
the appearance is not on the record, and the magistrates do not provide any explanation in the
casefile as to why continued detention on unaffordable money bail is necessary. See Schultz v. State,
330 F. Supp. 3d 1344, 1373 (N.D. Ala. 2018) (finding that the absence of written findings in Cullman
County, Alabama’s bail procedures “affords appointed counsel no information regarding the
rationale for her client’s bond, making the task of identifying error and challenging the bail amount
unreasonably—and potentially insurmountably—difficult.”). In other contexts, federal courts have
held repeatedly “that findings that are nothing more than broad general statements, stripped of
underlying analysis or justification shedding some light on the reasoning employed, makes it
impossible for this Court to give meaningful review to the judgment.” Echols v. Sullivan, 521 F.2d
206, 207 (5th Cir. 1975); Long v. United States, 626 F.3d 1167, 1170 (11th Cir. 2010) (“[W]e have
long required the district courts and administrative boards to facilitate meaningful appellate review
by developing adequate factual records and making sufficiently clear findings as to the key
issues.”) (collecting cases).

8 The Best Practices Guide, citing State v. Burgins, 464 S.W.3d 298, 303 (Tenn. 2015), notes that
the Tennessee Supreme Court requires the State to satisfy a preponderance standard at a bail
revocation hearing. However, that context is meaningfully different; the Court was clear in Burgins



preponderance of the evidence applies to pretrial detention decisions. See Weatherspoon v.
Oldham, No. 17-CV-2535, 2018 WL 1053548 at *8 (W.D. Tenn. Feb. 26, 2018); Hill v. Hall, No.
3:19-CV-00452, 2019 WL 4928915 at *17 (M.D. Tenn. Oct. 7, 2019). Other courts have reached
a different conclusion, holding that procedural due process requires the State to provide clear and
convincing evidence before a person may be detained pretrial. Schultz, 330 F. Supp. 3d at 1372
(“[B]Jefore ordering an unaffordable secured bond, a judge must find by clear and convincing
evidence that pretrial detention is necessary to secure the defendant’s appearance at trial or to
protect the public.”); Caliste, 329 F. Supp. 3d at 313 (clear and convincing evidence necessary to
justify pretrial detention to account for the “vital importance of the individual’s interest in pretrial
liberty recognized by the Supreme Court.”); Valdez-Jimenez, 460 P.3d at 987 (“[G]iven the
important nature of the liberty interest at stake [at a bail hearing], the State has the burden of
proving by clear and convincing evidence that no less restrictive alternative will satisfy its interests
in ensuring the defendant’s presence and the community’s safety”).

Despite this split of authority, the Tennessee General Sessions Judges Conference
concluded that the best practice “would be to adhere to a clear and convincing standard . . . .” Best
Bail Practices Guide at 8. The Conference did not explain this recommendation, but this higher
standard of proof is consistent with United States Supreme Court cases in other contexts where
liberty is at stake. For example, the Supreme Court has mandated a clear and convincing
evidentiary standard whenever “the individual interests at stake in a state proceeding are both
‘particularly important’ and ‘more substantial than mere loss of money.’”” Santosky v. Kramer, 455
U.S. 745, 756 (1982) (quoting Addington v. Texas, 441 U.S. 418, 424 (1979)). This standard must
be satisfied before civil commitment, parental termination, deportation, and denaturalization.
Cruzan by Cruzan v. Dir., Mo. Dep’t of Health, 497 U.S. 261, 282-83 (1990) (collecting cases).
And “[i]n the administration of criminal justice,” the Supreme Court explained, “our society
imposes almost the entire risk of error upon itself.” Addington, 441 U.S. at 423-24. In the civil
commitment context, the Supreme Court has observed that, because the government has “no
interest” in unnecessarily confining people, the State cannot be harmed by the higher standard,
which “impress|[es] the factfinder with the importance of the decision,” id. at 426. Consistent with
that general principle, the Salerno Court emphasized that the preventive detention provisions in
the Bail Reform Act did not facially violate due process, in part, because the government must
“prove[] by clear and convincing evidence that an arrestee presents an identified and articulable
threat to an individual or the community.” 481 U.S. at 751; see also Foucha, 504 U.S. at 81
(invalidating Louisiana’s civil commitment statute, in part, because, “[u]nlike the sharply focused
scheme at issue in Salerno,” Louisiana’s civil commitment statute did not require clear and
convincing evidence that an individual “is demonstrably dangerous to the community™).

Knox County General Sessions judges should require the State to establish clear and
convincing evidence before a person is detained pretrial—a requirement that the General Sessions
Judges Conference itself concluded is best practice—because requiring a lower standard would be
inconsistent with the United States Supreme Court’s prior decisions in other contexts when liberty

that it was dealing not with the initial determination of whether release on recognizance or
monetary bail was necessary, but rather the standard applicable when a defendant, having been
afforded his constitutional right to bail, can be deemed to have forfeited that right.
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has been at stake and in which it has uniformly required the State to satisfy a clear and convincing
evidentiary standard.

4. Relying primarily on the allegations in the charging instrument to find that an
arrestee poses an unreasonable risk to public safety

One of the most common errors we have witnessed is the General Sessions judges’ practice
of over-relying on the allegations against the arrestee in the charging instrument to conclude that
she poses an unreasonable danger to the community during the pretrial period. A judge cannot
satisfy narrow tailoring by simply relying on those allegations, however, because those allegations
alone are simply one factor, among many, that a judge must consider under Tennessee law to
determine whether an arrestee would pose an unreasonable danger to the public if released pretrial.

In Torres, Judge Corker concluded that Hamblen County violated substantive due process
because people were detained pretrial without an individualized hearing and based solely on their
“criminal charges and criminal history.” 2020 WL 7706883 at *10. Those facts alone, the Court
concluded, were insufficient to satisfy Tennessee law or the individualized consideration that due
process requires before a person may be detained pretrial. /d.

Judge Corker’s decision is consistent with the Ninth Circuit’s reasoning in United States v.
Scott, 450 F.3d 863 (9th Cir. 2006). The Ninth Circuit, relying on Salerno, concluded:

[t]hat an individual is charged with a crime cannot, as a constitutional matter, give
rise to any inference that he is more likely than any other citizen to commit a crime
if he is released from custody. Defendant is, after all, constitutionally presumed to
be innocent pending trial, and innocence can only raise an inference of innocence,
not of guilt . . . [I]f a defendant is to be released subject to bail conditions that will
help protect the community from the risk of crimes he might commit while on bail,
the conditions must be justified by a showing that a defendant poses a heightened
risk of misbehaving while on bail. The government cannot . . . short-circuit the
process by claiming that the arrest itself is sufficient to establish that the conditions
are required.

Id. at 874.

Contrary to the due process principles articulated in Torres and Scott, prosecutors routinely
rely solely on the allegations in the charging instrument to argue for conditions of release and
judges overly rely on those allegations to conclude that an arrestee should be detained pretrial. To
satisfy due process, the State must instead put forth evidence beyond those allegations to establish
that the arrestee poses an unreasonable danger to public safety.” The judge must then carefully

% In Burgins, the Tennessee Supreme Court addressed whether documentary proof alone could ever
justify bail revocation. The Court held that the trial court may “consider factual testimony and
documentary proof supporting the ground for revocation of pretrial bail.” 464 S.W.3d at 310. However,
the Court held that “the State must also present testimony from a corroborating witness or witnesses
as to facts supporting the allegations contained in the documents.” Id. at 310—11. If the State must
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weigh this evidence against any competing considerations and then “restrict . . . an individual’s
liberty interest in as narrow a way as possible.” Torres, 2020 WL 7706883 at *10. The failure to
do so violates due process.

5. Failing to conduct ability-to-pay inquiries and imposing unaffordable money bail
without conducting the inquiry that is required for an order of detention

As discussed above, Judge Corker held in Torres that arrestees have a “fundamental” right
to pretrial liberty and that Hamblen County must therefore satisfy the “compelling state interest”
test before detaining someone pretrial. 2020 WL 7706883, at *8 & n.5, *11.

In order to satisfy this test, General Sessions judges must first conduct an ability-to-pay
hearing to determine whether any monetary amount will result in that person’s pretrial detention.
See Torres, 2020 WL 7706883 (“[T]he court imposing detention upon an indigent defendant must
both expressly consider and make findings of fact on the record regarding the defendant’s ability
to pay the bail amount imposed.”) (quoting Hill, 2019 WL 4928915, at *13); Caliste, 329 F. Supp.
3d at 312 (due process violated unless judges “conduct an inquiry into criminal defendants’ ability
to pay prior to pretrial detention” through the imposition of unattainable secured money bail).

The General Sessions judges must make an ability-to-pay finding because imposing
unattainable secured money bail acts as a detention order. See State ex rel. Hemby v. O Steen, 559
S.W.2d 340, 342 (Tenn. Crim. App. 1977) (“The petitioner has now been confined nearly three
months due to his inability to secure bail set by the General Sessions Judge. This is tantamount to
a denial of bail.”); see also Brangan, 80 N.E.3d at 963 (Unattainable money bail “is the functional
equivalent of an order for pretrial detention.”); State v. Brown, 338 P.3d 1276, 1292 (N.M. 2014)
(unattainable money bail “less honest method of unlawfully denying bail altogether™); Schultz, 330
F. Supp. 3d at 1358 (“unattainable bond amounts . . . serve as de facto detention orders for the
indigent”); United States v. Leathers, 412 F.2d 169, 171 (D.C. Cir. 1969) (“[T]he setting of bond
unreachable because of its amount would be tantamount to setting no conditions at all.”); United
States v. Mantecon-Zayas, 949 F.2d 548, 550 (1st Cir. 1991) (safeguards required for de facto
detention order same as transparent detention order).

A judge may only set an amount above what an arrestee can afford to pay if that judge first
considers alternatives to pretrial detention and finds that continued pretrial detention is necessary
because there is no less restrictive condition or combination of conditions of release that would
reasonably ensure public safety or court attendance. See Schultz, 330 F. Supp. 3d at 1372
(“[BJefore ordering an unaffordable secured bond, a judge must find by clear and convincing
evidence that pretrial detention is necessary to secure the defendant’s appearance at trial or to
protect the public.”); Caliste, 329 F. Supp. 3d at 314 (granting summary judgment in favor of
plaintiffs because judge failed to inquire into arrestees’ “ability to pay,” make “findings on the
record regarding ability to pay,” and consider “alternative conditions of release” other than pretrial
detention); In re Humphrey, 482 P.3d at 1013 (“In order to detain an arrestee” on unattainable

produce corroborating witnesses to revoke someone on pretrial release, it may need to do the same to
justify initial pretrial detention on unattainable money bail since an individual’s liberty interest at the
bail setting are as strong—if not stronger—than at the revocation stage.
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money bail, “a court must first find by clear and convincing evidence that no condition short of
detention could suffice . . . Detention in these narrow circumstances doesn’t depend on the
arrestee’s financial condition. Rather, it depends on the insufficiency of less restrictive conditions
to vindicate compelling government interests: the safety of the victim more generally or the
integrity of the criminal proceedings.”); Valdez-Jimenez, 460 P.3d at 984—85 (“Because bail may
be set in an amount that an individual is unable to pay, resulting in continued detention pending
trial, it infringes on the individual’s liberty interest. And given the fundamental nature of this
interest, substantive due process requires that any infringement be necessary to further a legitimate
and compelling governmental interest.”).

Under state law, these alternatives could include conditions such as unsecured bond, a court
date reminder, drug or alcohol treatment, a no-contact order, or release to a third-party custodian
in a more minor case or house arrest, firearms surrender, pretrial supervision, or electronic
monitoring in a more serious case. Tenn. Stat. Ann. § 40-11-118. Empirical evidence demonstrates
that these alternatives are often as effective or more effective than secured money bail. See, e.g.,
Schultz, 330 F. Supp. 3d at 1363 (“The evidence demonstrates that secured bail is no more effective
than other conditions to assure a criminal defendant’s appearance at court proceedings, and secured
bail is not necessary to secure a criminal defendant’s appearance.”); In re Humphrey, 482 P.3d at
1012-13 (“Other conditions of release — such as electronic monitoring, regular check-ins with a
pretrial case manager, community housing or shelter, and drug and alcohol treatment — can in
many cases protect public and victim safety as well as assure the arrestee’s appearance at trial.”).

In short, due process prohibits an arrestee from being held in pretrial detention on
unattainable money bail unless a judge makes an individualized determination that (1) the arrestee
has the financial ability to pay, but nonetheless fails to pay, the amount of bail the judge finds
reasonably necessary to protect public safety or court attendance; or (2) detention is necessary to
protect public safety or ensure court attendance and the State offers clear and convincing evidence
that no less restrictive alternative will reasonably vindicate those compelling State interests.

Despite these requirements, the Knox County General Sessions judges routinely violate
due process because they do not make an express ability-to-pay finding that would allow them to
know whether secured money bail will result in an arrestee’s pretrial detention. See In re
Humphrey, 482 P.3d at 1018 (“If a court does not consider an arrestee’s ability to pay, it cannot
know whether requiring money bail in a particular amount is likely to operate as the functional
equivalent of a pretrial detention order. Detaining an arrestee in such circumstances accords
insufficient respect to the arrestee’s crucial state and federal equal protection rights against wealth-
based detention as well as the arrestee’s state and federal substantive due process rights to pretrial
liberty.”); Hernandez v. Sessions, 872 F.3d 976, 991 (9th Cir. 2017) (finding, in immigration bail
context, that “[s]etting a bond amount without considering financial circumstances or alternative
conditions of release undermines the connection between the bond and the legitimate purpose of
ensuring the non-citizen’s presence at future hearings. There is simply no way for the government
to know whether a lower bond or an alternative condition would adequately serve those purposes
when it fails to consider those matters.”).

For example, in setting secured money bail, one Knox County General Sessions Court
judge recently said:
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I also believe that if Defendant makes these bonds, that there should be pretrial
supervision at level three.

Ex. 2 at 38:24.

The judge violated due process because he never engaged in an ability-to-pay inquiry that
would have allowed him to know whether the arrestee could, in fact, pay the bond amount. The
judge’s failure to conduct an ability-to-pay inquiry meant that he did not know basic information
about the effect of his own decision to set money bail—namely whether that decision would result
in the person’s continued detention or release from custody. And because the judge lacked this
basic information, he failed to satisfy Judge Corker’s requirement that judges engage in narrow
tailoring—which requires a judge to know whether his or her decision will result in the release of
a potentially dangerous person or the detention of someone who does not pose an unreasonable
risk of flight or to public safety.

Suggested Framework for Complying with Substantive and Procedural Requirements

Based on the routine constitutional violations and lack of uniformity we have seen with
respect to bail hearings in Knox County, we strongly encourage the following basic framework
that the General Sessions judges could adopt as a local rule that addresses the requirements laid
out in Torres and the other authorities cited above:

A. Procedural Requirements. At any court appearance (i.e., initial appearance or bail
hearing) that could result in pretrial detention or imposition of a secured bond that an
arrested individual (the “individual”) cannot pay, the individual must be given a
meaningful, individualized hearing that includes:

1. Notice to the individual of the purpose of the hearing; '’
2. The opportunity to be heard and present evidence;

3. Consideration of alternative, nonmonetary release conditions;

4. Consideration of the necessity of detention in relation to the government’s compelling
interests (i.e., protecting community safety and against non-appearance);

10 As an example of one way in which the court might provide notice consistent with Due Process,
Judge Long recently began a bond hearing with the following colloquy: “I’ve got in front of me
[Name of Defendant] in case number [ ] in an aggravated assault where the bond had been set by
a commissioner at 5,000 dollars. There’s also two additional aggravated assault, each with 5,000
dollar bonds. And today he’s set for a bond hearing, with the presumption being we’re starting
over at a level of 0, which would be an ROR bond, which is the first and least restrictive bond that
would apply to [Defendant], and it’s going to be the state’s burden today to establish by clear and
convincing evidence if the court should set a bond at any higher rate than that, and they can
proceed.”
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5. Representation by counsel; and
6. Verbal or written findings of fact regarding t